NO. 20770 
IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 
UNITED SHOPPERS EXCLUSIVE, a 
California corporation; 
MANFREE, INC., a California 
merporation, 
Appellants, 


VS. 


GENERAL ELECTRIC COMPANY, a 
New York corporation, et al., 


Appellees. 


eee i ee ee ee ee Cee ee Tee ee ee ee ee” ee” 


Appeal from the United States sprcerice Court for 


the Northern District of California 


SPECT FICATION OF ERRORS 


APPENDIX A TO OPENING 
BRIEF OF APPELLANTS 


MAXWELL KEITH 
lll Pine Street 
San Francisco, California 94111 


EDWIN C. SHIVER elfi_Lre 

2700 Russ Building 5 hee he 

San Francisco, California 94104 
Attorneys for Appellants 

FELDMAN, WALDMAN & KLINE 

2700 Russ Building 

San Francisco, California 94104 


of Counsel 


OU! 01987 


SPECIFICATION OF ERRORS 


APPENDIX A TO OPENING 
BRIEF OF APPELLANTS 


Subject Index 


Page 
Ge Trial Court erred in directing a verdict 
for each defendant in a jury trial, and in 
dismissing appellants' complaints as to each 
defendant ae 1 
The Trial Court erred in ordering a separate 
verdict on liability before allowing the jury 
to consider evidence of the damages suffered 
by the appellants — Oe s BL 
The Trial Court committed prejudicial error 
in not permitting appellants to introduce 
evidence or obtain judgment based on defen- 
dants' entry into vertical conspiracies to 
restrain and monopolize interstate trade and 
commerce, as alleged in the complaints Fa Pee a 
The Trial Court committed prejudicial error 
in dismissing appellee Norge Sales pursuant 
to motion for summary judgment, under 
mmues.C. 15(b) > eae 1a. 
The Trial Court committed prejudicial error 
Mipeweluding™evidence offered by appellants 
proving that each of the appellees had vio- 
lated the Sherman Act to the injury of 
appellants ae < « past 
A. Evidence pertaining to appellee 
Srbmremnia Electric . ee eo: 
B. Evidence pertaining to appellees 
Borg-Warner and Norge Sales = We 
C. Evidence pertaining to appellee G.E. ... . XlVv 
D. Evidence pertaining to appellee 
ese s Ae 5 xX 
E. Evidence pertaining to appellee 
- Whirlpool oe as XXV1il1 
F. Evidence pertaining to appellees 
Frigidaire and Frigidaire Sales i ae xXX1X 


G. Evidence pertaining to appellees 
Maytag, and Maytag West Coast “one XXX 


VI. 


VII. 


VIIt.. 


Material portions of the deposition of 
the deceased officer of appellants, Mr. 
Alpine, concerning reasons for refusals 
to deal given him by appellee and co- 
conspirator vendors,were excluded ae 


Further substantial and material evi- 
dence showing establishment of a con- 
spiracy between the appellee and co- 
conspirator retailers, distributors, 

and manufacturers to control market 
entry in the retailing of the subject 
products in San Francisco, was exclud- 
ed, or not applied es 


The Trial Court erroneously refused to apply 
evidence of statements and acts of representa- 
tives of an appellee or co-conspirator against 
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THE TRIAL COURT ERRED IN DERECTENG 2 

VERDICT FOR EACH DEFENDANT IN A JURY 

TRIAL, AND IN DISMISSING APPELLANTS ' 
COMPLAINTS AS TO EACH DEFENDANT 


It 


THE TRIAL COURT ERRED IN ORDERING A SEP- 

ARATE VERDICT ON LIABILITY BEFORE ALLOW- 

ING THE JURY TO CONSIDER EVIDENCE OF THE 
DAMAGES SUFFERED BY THE APPELLANTS 


in the Further “Pre-trial Ordem filed August ia, 1965, 
the Court ruled: 


“These issues which relate to liability 
Shall be tried and determined by way of special 
verdict before the issue of damages is tried 
before the same jury." (R. 1608-1609). 


Iit 


THE TRIAL COURT COMMITTED PREJUDICIAL 
ERROR IN NOT PERMEDUING SAP er ER EA toe ® 
INTRODUCE EVIDENCE OR OBTAIN JUDGMENT 
BASED ON DEFENDANTS' ENTRY INTO VERTI- 
CAL CONSPIRACIES TO RESTRAIN AND MONOP- 
OLIZE INTERSTATE TRADE AND COMMERCE, 
AS ALLEGED IN THE COMPLAINTS 


The Pre-trial Order of August 13, 1965 defined and 
limited the issues to be tried as: 


"3. The ultimate issues to be tried in 
these actions on the issue of liability are as 
follows: 


a. Did the defendants conspire to restrain 
interstate trade and commerce in the sale of tele- 
vision sets and major household appliances in 
San Francisco and pursuant to such a conspiracy 
prevent plaintiffs from obtaining television sets 
and major household appliances? 


b. Did the defendants conspire to monopo- 
lize interstate trade and commerce in the sale of 
television sets and major household appliances in 
San Francisco and pursuant to such a conspiracy 


7 


prevent plaintiffs from obtaining television sets 
and major household appliances?" (R. 1608-1609). 


IV 
THE TRIAL COURT COMMITTED PREJUDICIAL 
ERROR IN DISMISSING APPELLEE NORGE 
SALES PURSUANT TO MOTION FOR SUMMARY 

JUDGMENT, UNDER 15 U.S.C. 15(b) 

V 
THE TRIAL COURT COMMITTED PREJUDICIAL 
ERROR IN EXCLUDING EVIDENCE OFFERED BY 
APPELLANTS PROVING THAT EACH OF THE 


APPELLEES HAD VIOLATED THE SHERMAN ACT 
TO THE INJURY OF APPELLANTS 


A. Evidence Pertaining To Appellee California 


Electric: 
lL. The Court excluded evidence of admissions by 

Mr. Joseph Valenson, appellee's sales manager, showing the exist- 
ence of a conspiracy between the appellees and co-conspirators 
with the purpose and effect of depriving appellant Manfree of 
access to the major lines of the subject products. Appellants 
offered to prove the following admissions made to Mr. Bernard 
Freeman, an officer of appellants, in the factual context noted: 

a. In October, 1962, Mr. Valenson telephoned 
Mr. Eeeshan., and stated that sane had a "million dollar 
conspiracy case", that "lawyers were putting words in his mouth", 
and that "he couldn't take it any more" and was "willing to 
meio" appellants. (Tr. 3565-3569, 3574-3579). 

b. Mr. Valenson also told Mr. Freeman that mem- 
bers of his company had requested him to give false testimony in 
his Pepeaition, and that they were afraid to have him testify 
for fear of what his testimony would show. (Tr. 3757-3762). 

c. Mr. Valenson further admitted to Mr. Freeman 
that Mr. Muntain, appellee's salesman (Tr. 3933) calling on 


| ii 


Manfree (Tr. 3967-3971), had not told the truth about appellee's 
refusals to deal in his deposition (Tr. 5859-5863). 

Appellants also offered these admissions in rebuttal 
to California Electric's defense that Manfree did not want to 
buy the Norge line (see Tr. 3967-3971). (Tr. 5859-5863). 

Appellees’ repeated objections to the introduction of 
this evidence, in substance, were that it was hearsay to all 
parties, Valenson's authority to speak for his company was not 
established, and that the admissions were not statements in 
furtherance of a conspiracy. (See Tr. 3574-3579, the transcript 
references above, and Defendants' Memorandum of the Inadmissi- 
bility of the Hearsay Declaration Attributed to Joseph Valenson 
(R. 1706-1723).) See, also, appellants' Memorandum in Support 
of the Admissibility of the Declarations of Joseph Valenson 
or. 1742). 

The Court ruled the admissions were inadmissible: 

“MHE COURT: . w .(B)ut De seatsou peeqmdi— 
cial, and because it is prejudicial and because it 
is not a statement in furtherance of conspiracy, 
© am not admitting it.”  ~(Tr. sees). , 

2. The Court excluded the testimony of Mr. Rising, an 
meeteer of appellee (Tr. 3664), concerning the general Mractice, 
of manufacturers in the major appliance industry to establish 
retail prices eine must be shown in dealer advertising, in order 
for the dealer to obtain co-operative advertising credits from 
the manufacturer or its distributor. That testimony was: 

"OQ. (MR. KEITH): Now, Mr. Rising, are you 
familiar with an advertising - - with the co- 
operative advertising policy of California Electric 
Supply dusving this perlod™ 957) toa er. 


A. In general. 


sha sah 


Q. Didn't you have a policy which you 
would not give advertising credits unless. the 
dealer advertised at the suggested list price 
of California Electric Supply of at no price 
at all? 

A. General industry practice that the 
factory establishes a price that they will 
allow the cooperative advertising to be... 


MR. LITTMAN: Your Honor, I will move to 
strike the witness's testimony. 


MR. KEITH: Will you let the witness 
answer, please. 


MR. LITTMAN: I will move to strike the 
witness's testimony because it is founded... 


THE COURT: The motion is granted." 
(Tr. 3813-3814). 


3. The Court excluded evidence that appellee granted 
direct preferential and discriminatory arrangements to co-con- 
featacor Hale, in excluding Pl. Ex. for Id. Nos. 68, 69, 85, 
1789 and 5021. The grounds of objection and transcript refer- 


eyces are: 


Bea bit Sijectiens Ruling 
68, 69, no foundation (Tr. 3837-3841) Tr, 3841 ("cum 
and-85 lative" ) 
1789 irrelevant (Tr. 3570) . iis meets) 100 
Court's own motion (lr. sol) Te. 3616 
hearsay, irrelevant, no 
foundation (Tr. 37's-s7s) Te. Sule 
sO) 4l irrelevant (Tr. 3750) ie, 3750 
hearsay and irrelevant 
(Tr. 3626-36177) Tree sol? 


Appellants made offers of proof concerning Ex. Nos. 
W789 and 5021: objections to 1789 as lacking foundation (Tr. 
[7 27-3/33A) and to 5021 as being hearsay and without foundation 


(Tr. 3737-3739) were sustained. 


iv 


a. Ex. Nos. 68, 69, and 85 (A-0) are documents 
relating to Hale's "associate distributor" advertising funds for 
Philco Petdacks in 1962, showing a substantial over-expenditure 
of advertising funds in relation to credits earned. 

be. Ex. No. 1789 is a letter of March, 1960 to 

Philco from its "sales assistant - area west", concerning "our 
problem with Hale's", describing a meeting between representa- 
tives of appellee and Philco where Hale's sizeable over-expendi- 
ture (above) was discussed, and Philco asked appellee to assume 
part of the sum of $6,512.92 overpaid. It also notes that appel- 
lee reported spending $25,000 to $30,000 from co-operative adver- 
tising funds in 1959 to "keep this account alive" when Philco 
advertising support was "pulled", and that Hale was "sitting" on 
Philco inventory worth $100,000. 

| Cc. EX. No. 5021 is a May, 900 letter tron 
Penson of appellee to Newman of Philco, forwarding a debit of 
$97.83 to be paid by the factory for costs of a "dinner meeting" 


with Hale representatives. 


B. Evidence Pertaining To Appellees Borg-Warner 
And Norge Sales: 


(The Court held that there was sufficient evidence that 
Borg-Warner was responsible for the activities of Norge Sales to 
go bo mie jecy. R. 1962.) 

io Ene Courc struck Borgewanee Ex. No. 9024, and 

_the testimony of appellants' advertising manager, Mr. Joseph | 
| Mittelman, concerning Ex. No. 9024. The testimony appears at 
Mr. 2105-2123. The grounds for objection and transcript refer- 


| 
emcees are: 


| 


. oe 


Exhibit Objections Ruling 

9024 Offered by appellee (Tr. 2164) Admitted (Tr. 2164 
Motion to strike: hearsay, no 
authority for declarant shown 
(Tr. 6624, 6622-6630) Tr. Ges 


Motion to strike testimony on 
grounds above (Tr. 6855-6865) Tr. G6iG5 


Appellants moved for reconsideration of the order strik 
ing Ex. No. 9024, which was denied (Tr. 6845-6846). 

a. Mittelman testified that he had a conversation 
on or about December 8, 1960, with Mr. Aro, classified advertis- 
ing salesman for co-conspirator San Francisco Examiner, where 
Aro solicited appellants' advertising for the classified section 
(appellants were unable to get the Examiner to accept ads for 
customary placement). Although Aro took copy, he called Mittelma: 
back to say that even those ads would not be acceptable; because 
the Examiner felt appellant U.S.E. was a "discount house"; its 
policy was not to accept discount store advertising; that ads 
from such stores would directly compete with advertising of regu- 
lar downtown retail stores in San Francisco such as Hale, Macy's, 
The Emporium, and Roos/Atkins who did not want U.S.E.'s adver+ 
tising in the newspaper. Aro told Mittelman he had checked all 
this out with people senior to him in the newspaper Oe na eernent 

b. Ex. No. 9024 is a memorandum containing the 
Substance of the Aro-Mittelman conversation, prepared at the lat- 
ter's direction immediately after the conversation. 

2. The Court excluded documentary evidence from the 
files of Borg-Warner, showing that it and appellees Hotpoint, 
Frigidaire, and other major electrical appliance manufacturers 


Consciously planned to and did establish uniform retail pricing 


Ark 


mee cheir products, and jointly established a fixed distribution 
system. This evidence is contained in Pl. Ex. for Id. Nos. 431, 
3006, and 3007. The grounds for objection and transcript refer- 


ences are: 


Beaxnibit Objections Ruling 
431 irrelevancy and no foun- Tr. 6469 


dation (Tr. 6461-6469) 
3006 no foundation (Tr. 6469-6477) Tr. 6407 


3007 irrelevancy and no foun- Tr. 6496 
dation (Tr. 64%) 


Appellee stipulated that Ex. No. 431 came from the 
files of appellee Norge Sales (a wholly-owned subsidiary of 
Borg-Warner.) Tr. 6473. 

: a. Ex. No. 431 is a memorandum from Mr. Sayre 
(officer of Norge Sales) to Messrs. Bull, Quale, and Fisher of 
Borg-Warner (Norge Division) dated July 15, 1960, reporting ona 
recently held meeting of the National Electrical Manufacturers' 
Association (N.E.M.A.) attended by Sayre, where factory repre- 
sentatives discussed "executive management responsibility in 
Parketing practices". It reports cha vene leading slecerdeat 
appliance manufacturers were concerned avout txuying to  Out—owe: 
each other for business, and listed other causes for the then- 
depressed state of the electrical appliance market. Mentioned 
as a primary cause was tne manufacturers' approach to "large 
volume retailers"; the correction was noted to be the establish- 
ment and maintenance of distributor prices and dealer prices to 
be feed with all retailers, regardless of type and sales volume, 
with each manufacturer agreeing not to permit variances from 
Such established retail and distributor prices. It was to be 


Vid 


agreed between the manufacturers that all co-operative and sup- 
plemental advertising funds were not to exceed "50% of the 
national rate", and promotional funds not to exceed 1% of maxi- 
mum dealer billings. It was further noted that it was incumbent 
leon Gach manufacturer to bring its individual pricing program 
in line with competition to make the program effective. A copy 
of Ex. No. 431 is attached as Appendix B. 

b. Ex. No. 3006 are minutes of the N.E.M.A. Board 
of Directors (Consumer Products Division) for January 6, 1960, 
reporting the development of a "code of advertising practices" 
adopted earlier the same day by the American Home Laundry Manu- 
facturers' Association (A.H.L.M.A.) at its meeting. The Board 
planned to co-ordinate, between manufacturer members, publicity 
for all consumer products sold by all members in regulating 
retailer advertising pursuant to the "code". Members were also 
directed to accelerate their reporting of full sales statistical 
data from all trading areas to N.E.M.A. so that N.E.M.A. statis- 
tical summaries showing each manufacturer's share of each market 
could be more rapidly disseminated. 

c. Ex. No. 3007 4s an NJESMoA  menerandumeor 
Maly 2S, 1960, to the Board of Directors, Consumer Products 
Division, noting that the members had agreed that they would 
standardize their capacity classifications for refrigerators and 
Similar appliances. 


3. Evidence showing the purpose and intent of Borg- 


| 
"Warner to restrain interstate commerce in the manufacture and 


sale of major home laundry appliances, in agreeing to an exchange 


Of price information with, among others, appellees G.E., Maytag, 


| 
| 
| 
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and Frigidaire, and the establishment of a fixed distribution 
system, was excluded. This evidence is contained in Pl. Ex. for 
meneies. 3022, 3024, 3026, 3029, 3030, 3032, 3036, and 3037. 
Objections that such evidence was hearsay, irrelevant, and with- 
out foundation were sustained (Tr. 6477; see objections at 6471, 
6475; generally, at 6471-6477). 

ae Ex. No. 3022 shows that A.H.L.M.A. members 
(including the appellees named above) discussed the desirability 
Se jernmtly controlling production in order to control market 
conditions; that Borg-Warner wished to establish good and close 
relations with fellow members like G.E., Maytag, Frigidaire, and 
Westinghouse; that all members wanted to facilitate the exchange 
of their "published prices" and appliance specifications, to 
keep the status of such information available to all members “up 
moO “date” . 

b. Ex. No. 3024 is an A.H.L.M.A. report of factors 
Sales of certain major appliances during 1959, showing average 
prices and number of units sold. 

c. Ex. No. 3026 is a letter of October, 13) 5)S) 


Peon... L.M.A. to Mr. Bull of Norge Sales, commenting on the 
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Association's "voluntary code covering advertising prices", and 
its. decision not to seek Federal Trade Commission review or ap- 
proval of the program. 
ad’ Ex. Nos. 3028 and 3023 ace net A. docu-— 
ments showing the exchange of individual marketing information, 
data about relative shares of markets, and prices and specifica- 
|. tions of laundry appliances, between members (including certain 


of the appellees). 


| 


| q ix 


6. Ex. No. 3032 Getanwe He MAS dimnectiwe that 
all manufacturer members provide each other with their individ- 
ual product "specification sheets" (as Whirlpool had done). 

4. The Court excluded Pl. Ex. for Id. Nos. 1922, 1923, 
and 3095, distributor price lists of co-conspirator Lancaster 
(Norge distributor for Northern California), found in the files 
of Borg-Warner, and of retailer Hale. The grounds for objection 


and transcript references are: 


Hedi bit Objections Ruling 

1922 no foundation (Tr. 3019-3030 Tr. 3030 
no foundation (Tr. 6540-6547) Tr. Gs47 

1923 no foundation (Court's own Tr. 887-890 
motion) 
no foundation (Tr. 2865-2866; Tr. 2866 

° see 2829-2833 for similar lists) 
3095 no foundation (Tr. 3019-3020) Tr. 3020 


see, also, appellants" Offer of pxeon Conceunana Es 

Wos. 1922 and 1923 (Tr. 6540-6547). 

eo Exe Nos. 1922 (A-CY) and 3095 are intact 
distributor price sheets (for the periods (1957-1962, and 1959, 
respectively), in the possession of appellee. Ex. No. 3095 in- 
Cludes prices specified as "promotional list prices". Ex. No. 
1923 consists of similar price sheets found in the possession of 
co-conspirator Hale, containing "suggested list prices". 

5. ‘The Court excludéd Pl. Ex. £6r 2d. No. 4028, show- 
ing the purpose of senior representatives of Borg-Warner and 
Norge Sales in meeting with representatives of co-conspirators 
Lancaster and Graybar (Norge distributors in California) to dis- 
cuss certain Shipments of Norge appliances to Manfree, during the 
period when the boycott was otherwise in effect. An objection of 
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Mmiek of foundation for this Exhibit was sustained (Tr. 2973- 
2976). 

a. Ex. No. 4028 is a handwritten memorandum from 
ene files of Borg-Warner. It states that it is “very important" 
to get an opinion from appellee's attorneys concerning the situ- 
ation where Mr. Bert Green, of Green's Department Store, Los 
Angeles (acting as appellants' agent - see Tr. 5500-5504), had 
been able to transship Norge appliances to Manfree, through co- 
conspirator Graybar's office in Los Angeles. It also notes that 
telegrams were to be sent to Mr. Freeman (Lancaster) and Mr. 
Bonnet (Graybar, Los Angeles), telling them it was very impor- 
tant that they discuss the transshipments with Mr. Bull, at the 
prospective meeting at the Villa Hotel, San Mateo, California. 

6. The Court granted a motion to strike the testimony 
of Mr. Bert Green (identified above), concerning statements made 
to him by a representative of co-conspirator Graybar, on the 
ground that there was no showing of authority on the part of the 
declarant to bind his company, nor a prima facie showing of con- 
Spiracy so as to apply the evidence against the appellees, and 
that such evidence was irrelevant and hearsay (Tr. 5515-5519). 

a. Green testified that after the (Seen eee. 
incident previously referred to, he saw Mr. Bonnet of Graybar 
at a "new line" showing at Graybar, Los Angeles, in 1960. He 
offered Bonnet another order for Norge appliances to be shipped 
to Manfree. Bonnet rejected the order, saying to Green "if you 
give me trouble I'll take you off the list too" (Tr. 5517). See 
ieee 515-5519. 

7. The Court failed to apply Mr. Green's testimony 


XL 


concerning the reasons given him by managing agents of co-con- 
Spirator Graybar why they would not sell Norge appliances to 
Manfree, against Borg-Warner and Norge Sales. 

Objections to the testimony were that it was hearsay 
and irrelevant (Tr. 5469-5479); during appellants' offer of 
proof upon the testimony, an additional objection was made that 
there wasS no showing of authority on the part of the declarant 
membind his principal (Tr. 5480-5493). At the close»of the 
testimony, when it was offered against Borg-Warner, the Court 
ruled as follows: 

“THE COURT: . . . There's some serious 

doubt as to the admissibility of the - - and 

I'm not going to make a ruling now, as to this 

conversation which presumably came from some- 

-body from Lancaster, because its hearsay upon 


hearsay. 


Now, I have liberalized the hearsay rules 
here in these proceedings. 


What I did admit is clearly hearsay, and 
the question that then arises in my mind is 
whether the hearsay upon hearsay is also admis- 
sible, and I'm going to reserve ruling on this. 
i'm not making a ruling at Chis eines iii. 5a 
In its Memorandum Opinion, the Court would not apply > 
this testimony against Borg-Warner or Norge Sales (R. 1912, 1963- 
1964). See, also, appellants' offer of proof at Tr. 5479-5488. 
a. Mr. Green testified that at a meeting with 
Messrs. Bonnet and Ash of Graybar, Los Angeles, at the latter's 
office, he asked Bonnet to order a carload of Norge appliances 
for shipment to Manfree. Bonnet replied that he could not do it 
because "Lancaster wouldn't allow me" (Tr. 5508). At Green's 


| request, Bonnet telephoned Lancaster in San Francisco to ask why 


| Graybar Gouldn t thatisship tO Manenee; Bonnec coldecreen that he 
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was told during this call that it didn't matter if Graybar sold 
to Manfree, but that Lancaster would not because". ..I1I don't 
want to jeopardize a million dollar business with Broadway-Hale" 
eee 5509). 

8. The Court excluded evidence that these appellees 
granted direct preferential and discriminatory arrangements to 
co-conspirator Hale, in excluding Pl. Ex. for Id. Nos. 643, 645, 
Bess, 3086, 4092, and 4098. The grounds of objection and tran- 


script references are: 


mec? bit Objection . Ruling 

643, 645 no foundation (Court's own motion) Tre e2669 

3085 irrelevant (Tr. 529-530) Tees 50 

3086 irrelevant, no foundation (Tr. 527- Riegew5 29 
528) 

4092 irrelevant (Tr. 2698-2700) Er. 2700 

4098 irrelevant (Tr. 2737-2738) | Tr. 2756 


It was stipulated that Ex. Nos. 643 and 645 were 

Plem@entic (Tr. 2869). 

a. ‘Ex. No. 643 (A-B). shows recognition by Norge 
Sales that "key accounts" (like Macy's and Hale) required 
Special "advertising support" from the factory; and shows that 
co-conspirator Macy's was receiving such support. 

b. Ex. No. 645 shows that Hale and Macy's were 
Iwo Of the three San Francisco Norge dealers getting special 
"key account" advertising funds; $22,323.04 had been provided 
Meaeeneetactory for a 6-month period in 1957. 

Go Hx. No. 305° 1s"tne callingteard or Mr . 
| De rord, then Hale's appliance sales manager, obtained from 


Borg-Warner's files. 


os ee 
eee a. =. 


dq. Ex. No. 3086 is anm@imvyitabuen Go Sanfordiot 
Hale from aapeear Borg-Warner, inviting Sanford to meet with 
Borg-Warner's senior management personnel. 

e. Ex. Nos. 4092 and 4098 (X,Y) show that Borg- 
Warner maintained a program of special cocktail parties at its 
national "trade shows", to be attended only by representatives 
of selected "key account" retailers and senior Borg-Warner man- 
agement personnel, recognizing the need to cultivate these 
dealers; and the selection of representatives of Hale and Macy's 
by co-conspirator Lancaster (the local Norge distributom)s Ee 
attend such parties to be held in January, 1958. 

GC. Evidence Pertaininge toms eeemlccmen ars: 

* 1. The Court excluded the admissions of representa- 
tives of G.E. that its dealers did not engage in retail price 
competition in San Francisco; that it investigated to find out 
mateh brands of appliances and television sets were being sold 
by discount stores in San Francisco, San Jose, and Oakland; and 
that it agreed to sell its products to a large discount store 
Shain ("White Front") in Oakland only after co-conspirator Hale 
ceased selling appliances and television sets in San Praneiseo, 
Baeoeevidence is contained in Pl. nx, foe id wes 2s 5022, S023, 
5034, 5044, 5045, 5046 and 5047. The grounds of objection and 


| transcript references are: 


Exhibit Objections Rub aS 
ieee 5053, irrelevant (Tr. 5258) Tr.) 5258 
Boor, 5044 : 
pees, 5046 arrelevant, no fLOunGgation Pe. 5206 
5OA7 ; (Tr. 5264-5266) 


See appellants’ offer of proof at Tr. S251-525¢. 


Sin 


a. Ex@ Nes 5082) cae intra-company study, indi- 
Gates G.E. was very worried about the effect its franchising a 
Giscount store ("White Front") would have upon other, estab- 
lished G.E. dealers, and whether such actions would cause loss 
Of “support” from the other dealers. It observes that Frigidaire 
and G.E. were refusing to do business with so-called "mass mer- 
Chandisers". There is a specific reference to losing Macy's as 
a retailer, Sewla G.E. decide to™franchase aidiscount house, 

be Exe Now SO33mindicatbes, On SeecHEaec Mihat Glob. 
Sales personnel expressed concern that franchising White, Pisomi 
could well cause their other dealers to abandon price stability, 
and encourage "price warfare"; and their recognition that dealers 
wouLd not calmly accept G.E.'s franchising a discount store. 
Concern was also stated that such a move would disrupt G.E.'s 
dealers structure, would hurt sales (because of dealer resist- 
ance) as end as its "N.E.M.A. position" “(er sales.) ME recag— 
nizes that in the past G.E. had intentionally excluded the 
discount stores, and states that Frigidaire had done likewise. 
It-notes that G.E.'s dealers did not advertise retail prices,’ 
and had followed suggested list prices, and that their large 
dealers would cut back on purchases of G. BE. sheuia discount 
stores be franchised. Finally, there is an evaluation that dis- 
count stores "unquestionably" would be successful. 

c. Ex. Nos. 5034 and 5044 are similar documents, 
emewing further intra-company fears that by franchising White 
front, G.E. would lose its "present team" of retail dealers in 
meaction. 

d. Ex. No. 5044 is a G.E. business record 
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indicating that White Front was opening a store in South San 
Francisco, and that appellee was ready to franchise it. 

Son He elGa. 5045-5047 show that G.E. was con- 
cerned about the various brands of television and major appli- 
ances being carried Hee discount stores in the Bay Area, 
(including appellants) and contain the listing of the various 
brands found at these stores. 

2 “The Court excluded evidence of sales of Hotpoint 
brand appliances to discount stores located outside of San 
Premctsco (Pl. Ex. for Id. Nos. 4196 and 5052)s and evidence of 
Mirect dealings between Hotpoint and co-conspirator Hale (Pl. Ex. 
for Id. No. 4391). The grounds of objection and transcript ref- 


erences are: 


Peat bit Objections JEUBT Saleh 
4196, 5052 irrelevant (Tr. 5456-5457) Pi. see5 / 
irrelevant (Tr. 6513) aie. 6Si3 
(offermof proof, Tre. S456-5457) ieee S 4537 
(denied) 
4391 no foundation (Tre 3233-672" 6) Rie, e226 
irrelevant (Tr. 6509-6513) Tr. Sees 


a. Ex. No. 4196 is a Horoemnt record showing that 
appellee was selling Hotpoint products to White Front discount 
store in Los Angeles during 1957 and 1958, to White Front stores 
in the Oakland area in 1963, and to "G.E.M." discount stores in 
san Leandro and San Jose, while it continued to refuse to deal 
with appellants. 

b. Ex. No. 5052 is a doetimént shewame that 
Hotpoint franchised White Front in Oakland in November, 1963, 
and in San Jose in January, 1964. 

c. “Ex. Wo. 43891 1S a Hotpoint “deawer contact 
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report", stating that a Hotpoint representative had inspected 
Hale's store and reported that its business was "going great": 
expressing a hope that Hale could soon be franchised as a 
Pecpoint dealer in San Francisco; and noting the desirability 
of getting the Hale account. 

3. The Court excluded evildence that eme consemte of 
Hotpoint was considered necessary by Mr. Vern Brown, district 
appliance manager for co-conspirator Graybar (local Hotpoint 
distributor) before Graybar ceased selling Hotpoint appliances 
wemeescOunt stores in San Francisco, by excluding Pl. Ex. for Id. 
Mee. o112 and 5113. 

These exhibits were offered in connection with the 
testimony of Mr. Brown, at Tr. 6084-6086. The offer was re- 
jected by the Court, based on its rulings that the exhibits, and 
the witness, had not been listed by appellants in their pre- 
trial pleadings. (See Court's ruiling and argument thereon, at 
fen 6065-6070). 

a. Pl. EX. £Or IdY Nos.) sit (andes ie commer 
of 1958 correspondence between Mr. Brown and an officer us 
Graybar, and which the latter states to Brown that the new sales 
policy of Graybar is not to renew the franchises of "those White 
Front" discount stores, because Graybar wanted other, more estab- 
mene dealers to "listen to our story". It also directed the 
cancellation of franchises of any dealers who transshipped 
goods. In his reply, Mr. Brown Indvcaved that te would not be 
appropriate to cancel franchises at the moment, but such should 
be done over a gradual period of time. He noted that cancelling 
mearscount house (in Oakland) would mean a loss of substantial 
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macome to Graybar, aS well as a loss of position in the trading 
eed by Hotpoint. He clearly stated that to cancel such fran- . 
chises in San Francisco, Graybar would have to get Hotpoint's 
Pemmission and would thereafter require much in the way of 
"money support". 

4. The Court excluded appellants’ offer of the testi- 
Meny Of Mr. Brown that Graybar was required to cease selling 
Hotpoint appliances to discount stores in San Francisco, in 
order to be able to sell to the large department and appliance 
Somes . 

The Court's ruling upon the permissible scope of Mr. 
Brown's testimony appears at Tr. 6065-6070. Appellants offer 
Seeoreor appears at Tr. 6099-6106. The Court excluded this evi- 
dence on the grounds that Mr. Brown had not been properly listed 
Peme PprOospective witness in appellants’ pre-trial pleadings. 
(See Tr. 6103-6106). 

a. Appellants offered to prove, through the tes- 
timony of Mr. Brown, that he was demoted and replaced by Mr. 
Mayben, who then changed Mr. Brown's policy of selling Hotpoint 
appliances to discount stores. Mr. Brown's testimony would also 
be that when Hotpoint was sold to discount stores, Hotpoint 
would not provide such dealers with follow-up services and 
Peometance (contrasted to other dealers); Chat Halle representa- 
Peves vould not.discuss buying Hotpoint while Graybar was sell- 
foto the "G.E.T." discount store in San Francisco, and that 
aiter the discount stores were cancelled as Hotpoint dealers, 
Graybar's annual sales volume dropped from $12 million to 
$8 million. (See Tr. 6103-6108). 
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5. Bhe CourtuexcludedwappeMlantsweOoffearor themees— 
timony of Mr. Bernard Freeman about the statements of a G.E. 
salesman to him when he requested the G.E. major product lines. 

The offered testimony was objected to on the grounds 
that there was no showing of salesman's authority to bind his 
company (Tr. 5867-5868), which was sustained. (Diss <586O0)m 

a. The testimony of Mr. Freeman concerning his 

conversation with Mr. White of G.E. was that when the latter 
Called at U.S.E., he told Mr. Freeman that Manfree was not going 
to be able to obtain the G.E. appliance line in 1957, because 
the San Francisco "dealer structure" prevented such sales being 
made. (Tr. 5868-5869). 

6. The Court excluded evidence that G.E. had direct 
preferential and discriminatory arrangements with co-conspirator 
Bale, in excluding Pl. Ex. for Id. Nos. 1184, and 5090-5100. 
Counsel for G.E. stipulated that Ex. Nos. 5090-5100 were authen- 
eemire. 5362). The grounds of objection and transcript refer— 


ences are: 


Exhibit Objections Ruling 


1184 ne roundation M1. cS20) eo 520 
5090-5100 irrelevant (Tr. 5357-5361, Pewesses 
Boos) . 


bee, elso, appellants. Oger Ons os ocmercmeeort Nos. 
Beo@esoO at Tr. 5360-5362. 
a. Ex. No. 1184 shows that G.E. allowed Hale 
100% paid advertising credit for newspaper ads in San Francisco 
in June, 1959, under a "Special advertising FOG. 
Isig JES Nos. 5090-5100 are G.E. co-operative 
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Padvertising authorizations (dated 1959) giving that retailer 
100% compensation for its newspaper advertising during this 
fmeered. Ex. No. 5090 indicates that a "Special flat rate" was 
provided for the month of February, 1959. 

7. kEvidence that Hotpoint maintained suggested prices 
Gee Hotpoint aeesuaes after 195om¢biiew Ex Bor id. No. 5050) was 
excluded. This evidence was offered in connection with the 
reading of the deposition of Mr. Wichman, a senior officer of 
appellee Hotpoint. . Admissibility of the evidence was objected 
to on the grounds of lack of foundation, which was sustained. 
(fe. 5453-5454). 

a. Ex. No. 5050 is a s¢€hedule, prepared by Horpoin 
applicable to Northerr California, Salt Lake, and boise, tabulatin 
as to certain models the suggested retail prices (for the San Fran 
¢isco area) and dealer prices actually charged, which are identica 

Be Evidences Pertaining Yo sppellecwimero 

1. imerejecting Pl. Ex. for Id. Nos. 343 and 242 ycne 
Court excluded clear evidence that Re Ge established and aa 
tained a retail price seooee by which retailers selling its 
products were required to maintain price uniformity in San 
Francisco County; and that the distributocvone e.4. produces, 
My fact, followed retail price statements promulgated by appel- 


lee. The grounds of objection and transcript references are: 


Bee. bit Objections ; Ruling. 
B43, 344 irrelevant, no foun- ie eS 2 
dation (Tr. 4549-4552) 
same (Tr. 4717-4719) ieee / VO 
appellants' offer of proof; TYAS 39 
same objections (Tr. 6497- (offer 
G502)— denied) 
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a. Ex. Nos. 343 and 344 consist of R.C.A. ineca— 
company memoranda in August, 1957, between Mr. Maag and Mr. Saxon, 
senior officers of appellee, concerning the request of R.C.A.'s 
San Francisco distributor, co-conspirator Meyer, that the sue - 
gested list prices on certain R.C.A. merchandise be raised by 
tee factory (with a price list attached, containing pencil nota- 
tions as to the changes in suggested list prices); and a similar 
memorandum in September, 1958, from Mr. Wallace to Mr. Peterson, 
both R.C.A. officials, attaching a Meyer price sheet on "promo- 
Bed wedels". 

2. in excluding Pl. Ex. 2er Dds Nese. 34625060, , oo 
5068 and 5070, the Court excluded evidence that appellee R.C.A. 
directly controlled the advertising and promotion of R.C.A. 
television sets in San Francisco County. The grounds of objec- 


tion and transcript references are: 


Bobi bit Chmece tons Ruling 
348 hearsay, irrelevant, Tr. 4604 
no foundation (ir. 460n— 
4604) 
5060 irrelevant (Tr. 4553-4554) Treas S4 
5061 Lrrelevantia sees eounda tuon Tr. ae 
(ir. 4788-47 o5) 
5068 irrelevant, no founda elon Ty, 4310 
(Tr. 4809-4810 
same (Tr. 6495-6496) Te. 296 
5070 irrelevant, no foundaurven Wine o 13 


(Tr. 4812-4813) 
ae Ex. No. 348 is a letter of September, 1958, 
from Mr. Henry, Vice-President of co-conspirator Meyer, to 


Mr. Wallace of R.C.A., making objections to the factory about 


beeen. 'S national advertising of televisions, seen in the 


cyoces 


Ban Francisco area, at lower prices than the R.C.A.'s suggested 
retail price for San Francisco. 

be Ex. No. 5060 consists Of @ weleten mines uane — 
muemmncom R.C.A. to all of its distributors dated February 2, 
1959, requiring them to base their advertising allowances to 
retailers ae list prices; and discontinuing ‘the requirement 
Pheae the distributors had to match the factory's funds for 
dealer advertising. 

Gc. Ex. No. 5061 is a letter frome. ¢ 4.) -omeo— 
Bemoptrator Meyer in June, 1963, setting out a program for R.C.A. 
factory-paid advertising for all local area newspapers, listing 
the Wocal dealers who would benefit by such advertising; and 
Biieeructing the distributor to set the pricing that would be 
shown on the advertisements. 

qd. Ex. No. 5068 iS ane@k. CoA a metorencarn to ies 
G@istributors of December, 1962, with instructions how to Comesol 
comparative price advertising" by R.C.A. dealers by denying 
Memetersing fund credits to such dealers; and requiring affiida— 
Mees Under oath from R.C.A. dealers participating in distributor 
Or manufacturer advertising funds, verifying what prices they 
meee snowing on theix R.C.A. product advertising. | 

) e. Ex. No. 5070 1S "an insteucelenmewon kh. © o 

its Gmseeributors of December, 1962, showing the full control 
exercised by the factory over the payment by distributors of 
ae eaereng money to R.C.A. Gdéaleérs, in that the weactory re- 
Guired that it give prior approval of such payments to dealers. 


3. The Court refused to admit evidence that R.C.A. 


had directly refused to sell its television sets to appellant 


Mantree, in excluding Pl. Ex. for Id. Nos. 1691 and 1702. The 


Beemiads Of Objection and the transcript references are: 


Exhibit SoyeeeLoue Ruling 

1691 NOwEOundatdion (Tr, 6104— ie, Od 7 
6117) 

702 irrelevant (Tr. 5969-5970) Tr. 59970 


a. Ex. No. 1691 is a letter dated July 13, 1960, 
from Mr. Alpine, President of appellants, to the National Sales 
Manager of R.C.A., requesting the right to buy R.C.A. products. 

b. Ex. No. 1702 8 & Tetter datedsBecensermia, 
Mmo3, from R.C.A.-Victor Distributing Corporation, of Los 
Angeles to Manfree, stating that the former would not sell 
R.C.A. appliances to appellant. 

4. The Court excluded the deposition testimony of 
Meee. Meyer, former officer of co-conspirator Meyer, show- 
ing that R.C.A. distributed television sets directly to retailers 
Meecoutchern California; that Meyer and R.C.A.-Victor Distributing 
Corporation of Los Angeles agreed to a territorial division for 
me .n. Product distribution in California; and that the latter 
refused to sell television sets to Manfree in respecting this 
exclusive territorial arrangement. 

Hae testimony of Mr. Meyer scl Out negate epost tron 
appears at deposition Tr. 10:15-22 and 15-17. The Court refused 
to permit the deposition testimony to be read into evidence. 

(Tr. 4415; 4489-4490). 

a. In his deposition testimony ae reeiever said 
that R.C.A. products were distributed in the Los Angeles area by 
BR.C.A.-Victor Distributing Company which is a wholly owned 
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Bupsidiary of the Radio Corporation." This subsidiary had the 
exclusive distribution rights in the counties south of the 
Tehachapis; or, Southern California (Deposition, mr. Kol). 
memmeever also admitted that R.C.A.-Victor Distributing 
BOrporation sells R.C.A. products directly to dealers in the 
Southern California area; and that when they attempted to sell 
their products in Northern California, his company had made 
Sojections. He admitted that he had had discussions with 
R.C.A. officials concerning this problem of “transshipments"” 
Mbeposition, Tr. 15-17). 

D- In - excluding Pl. Ex. @6r Dds Nos? 720) andebisSae ewe 
Court excluded evidence clearly showing that R.C.A. recognized 
co-conspirator Hale as a "Key account" in the San Francisco area; 
mad im excluding Pl. Ex. for Id. Nos. 1165-1169, the Court ex- 
eluded evidence of Hale's special treatment by R.C.A. with re- 
spect to special advertising funds. The grounds of objection and 


transcript references are: 


sind bat Objections Ruling 
Weg@meti59 $hearsay, irrelevant, | ir. 4650 
mo foundation (Tr. 464e— 
4650) 
1165-1169 same (Tr. 4952-4954) Tr. 4954 


an) Ex. Nos.) /GOmand eit s2 ae interrelated; No. 
780 is a letter from a representative of Meyer to an officer of 
B.C.A., stating that retailers Hale and Macy's in San Francisco 
fee ney accounts" for R.C.A. products, and noting that sthe 
distributor (Meyer) was requesting the factory to forgive these 
‘stores = Submitting certain advertising claims in possible 
Meeotation of F.T.C. Regulations. Ex. No. 1159 is the response 
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of R.C.A. to that request, stating that R.C.A. would forgive the 
mistakes of these two retailers, and honor their advertising 
claims. 

b. Ex. Nos. I165-L169 Indicate that reqiecsea, 1oO- 
eeeta! promotional allowances for co-conspirator Hale were for- 
warded to ROTA. by the distributor and honored by R.C.A., con- 
cerning certain in-store promotional expenditures by Hale, 
meaetaag that the allowance should be made after an “agreement” 
had been reached between representatives of Hale and Meyer. 

6. The Court excluded deposition testimony of Mr. Meyer 
to the effect that co-conspirator Meyer had strongly protested to 
R.C.A. concerning sales of R.C.A. televisions to a "Spiegel 
Outlet" store, because that store was advertising such products 
in San Francisco newspapers, at prices below R.C.A.'s list prices, 
and noting that because of such ads, Meyer had been subjected to 
pressures and protests from R.C.A. dealers. 

Mr. Meyer's testimony appears at deposition Tr. 20-23, 
24-25, 26:14-15, 27-30, 31:2-17, 32:4-20, 32:21-33:17, 33:18-23. 
Mine Court refused to admit Hie pestumeny On tnee round or ier 
of relevancy (Tr. 4415-4418, 4499). The correspondence was of-. 
mered as Pl. Ex. for Id. Nos. 783 and 784 (being Ex. Nos. 1 and 
Pin the Meyer deposition), which were rejected on the Court's 
Own motion as being irrelevant (Tr. 4416-4418). 

a. Ex. NO. 783 1S a teueer dacecmumi, 225) 1957 
from a representative of Spiegel, stating that it is Spiegel's 
eeietion that R.C.A. was not fair traded; the letter obvi- 
ously reflects a response to some protest to Spiegel that it 
Cease selling R.C.A. products below suggested list prices. 
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Bee NO. 784 is a letter dated July 19, 1958 to Mr. Maag Gace 
Beesident and Western Sales Manager for R.C.A.) from Mr. Henry 
ee Meyer, forwarding a copy of the Spiegel "price-cutting" 
advertisement on R.C.A. products which had run in the San 
Francisco Cali~Bulletin newspaper, and registering the protest 
Seine distributor at this practice. 

b. In the deposition testimony of Mr. Meyer upon 
the Spiegel situation, he identified the recipient of Ex. No. 
783 as a former attorney for Meyer; stated that he had ascer- 
tained that Spiegel obtained R.C.A. merchandise from Chicago 
(somebody, either from Meyer or R.C.A. obtained this information 
from Spiegel); that he recalled that his Sales Manager, Mr. Henry, 
discussed the Spiegel matter with sales representatives of R.C.A.; 
that in the normal course of business, he would have instructed 
Mr. Henry to bring the Spiegel advertising matter to the atten- 
mom or R.C.A.> and that he had requested his attorney to write 
Spiegel a letter with respect to their advertising. 

7. The Court excluded the deposition testimony of 
Mr. Maag, former Vice-President of R.C.A., to the Sea that 
R.C.A. received protests concerning the "Spiegel Outlet" situa- 
tion referred to above, from its steer 

The deposition testimony of Mr. Maag appears at depo- 
feeton Tr. 89-91, 92, and 93-95. Objections were made to this 
testimony as being hearsay, irrelevant, and not the best evi- 
dence, which objections were sustained (Tr. 4622-4625; see 
4626-4628, and 4715-4719). 

a. In his deposition, Mr. Maag stated that he 
recalled the "Spiegel Outlet" store incident and receiving the 
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letter from Meyer; and that he recalled that the retail stores 
in San Francisco were upset concerning the Spiegel advertisement 
in the San Francisco newspaper listing prices below the sug- 
@eocea list prices. He recalled that some of the retailers had 
returned R.C.A. products after the incident. 

8. -The Court excluded a statement by Mr. Saxon, a ; 
Vice-President of appellee, made in his deposition, to the ef- 
fect that his company did not engage in price competition in the 
sale of television sets. The statement is contained at deposi- 
eeenmie. 131:2-21. The Court's ruling is at Tx. 4522-4524. 

9. In excluding Pl. Ex. for Id. Nes. 363, S3e2eand 
365, the Court excluded evidence that R.C.A. had direct knowl- 
edge of the purposes, ep eng., and names of members of the San 
Francisco "Better Business Bureau"; and of the position of 
mied@miiy in that organization of Mr. Lachman, officer of co- 
conspirator Lachman Bros. These exhibits were used in the depo- 
sition of Mr. Meyer, and foundational testimony concerning them 
Was read into the record at Tr. 4496-4497. When the exhibits 
ere offered into evidence,’ they were objected to as being 
irrelevant and consisting of hearsay, which was sustained Ie 
4747). 

a. Ex. NOS ..363,. 364 and) 365 eGousl ct oO: co. Ge 
Spondence dated August 1957, between officers of co-conspirator 
Meyer relative to the R.C.A. Service Division's plan to quit the 
San Francisco "Better Business Bureau"; correspondence from 
Mr. Lachman (on behalf of B.B.B.) to Mr. Meyer requesting him to 
do what he could to keep that company in the association; anda 
letter from Meyer to R.C.A. concerning the situation and stressinc 
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the importance of Mr. Lachman in the San Francisco retail mar- 
ket, and suggesting that steps be taken to maintain the 
membership. 

E. Evidence Pertaining To Appellee Whirlpool: 

mo The Court excluded Pl. Ex. for id. pic. gs03G 7. — 
dence that appellees R.C.A. and Whirlpool had common directors. 

Ex. No. 5086 was objected to as being irrelevant, which 
Was suStained (Tr. 5161-5162). This Exhibit is Whirlpool's 
answer to appellants' interrogatory, stating that Mr. Folsom and 
Mr. Odorizzi served as directors of both companies. 

2. The Court rejected Pl. Ex. for Id. No. 1714, evi- 
Peeee that appellants’ written request for Whirlpool products 
sent to appellee, was personally brought to the attention of 
Meyer (local Whirlpool distributor) by a letter to Meyer from 
Me. S. Golden, a senior officer of Whirlpool. It was stipulated 
that Ex. No. 1714 was authentic (Tr. 5144); but it was objected 
to-as lacking relevancy and foundation, which was sustained 
(Tr. 5146-5147). 

Sa aes Court egaeutneee Pl «.jbx. GOrwsree No. 5077, wane 
taining evidence of direct and preferential treatment given co- 
conspirator Hale by Whirlpool, and of Whirlpool's direct 
involvement ioe local retail market. This Exhibit was ob- 
jected ms as irrelevant, which was sustained (Tr. 5054-5055). 

a. Ex. No. 5077 (A-D) is a report of a Meyer ~ 
Whirlpool salesman, of his discussion with Mr. S. Golden of 
Whirlpool about Hale's need for additional factory advertising 
memes, in Order for it to carry a "full line" of Whirlpool goods; 
and also about the franchising of "Bay Mart" (a discount store 


~ 


oey/al abate 


in San Jose) with Whirlpool products; and his discussions of the 
retail price structure on freezers with various retailer 


representatives. 


F. Evidence Pertaining To Appellees Frigidaire And 
Peedi dal me ocales: 


(Appellees admit that Frigidaire Sales is a wholly- 
owned subsidiary of General Motors, R.- 6/51. Appellees sa.e cor- 
lectively referred to as "Frigidaire", except where otherwise 
noted.) 

1. The Court excluded evidence of direct preferential 
and discriminatory arrangements with co-conspirator Hale, in ex- 
cluding Pl. Ex. for Id. No. 1985. This evidence was rejected as 
being irrelevant at that point in the trial (Tr. 42358-4259; see 
4256-4260). 

a. Ex. No. 1985 are Frigidaive Oudreerly nepercs 
Of expenditures to retail dealer advertising and special promo- 
tional funds (model year 1958), showing it paid 100% of claims 
submitted by Hale, Lachman Bros., Sterling and Redlick upon 
“special fund(s)" and ey city fund(s)". 

. wither Court excluded rie ae. for Tay Wos. 4170"and 
e173, evidence that after 1961, Frigidaire established a policy 
Of maintaining its retail list prices in San Francisco. (It was 
stipulated that Ex. No. 4170 was authentic. Tr. 1557-1558). 


Mhe grounds of objection and transcript references are: 


Bxnibit Object rons Ra ie 
4170 irrelevant (Tr. 1558-1559) Pr. 1559 
Gumulative (Court's Own mr. Lo, Ai 
motion; Tr. 1895-1911; 4097- 
4104) 
4178 eumulatave (Court "Ss own Tr.) Lot 42500 
motion; Tr. 1895-1911; 4097- 
4104) 


Bide cil bed 


a. Ex. Nos. 4170 and 4178 are Frigidaire price 
sheets from the Lachman and Redlick "price books", respectively. E; 
No. 4178 eens pencilled-in list prices indicating that the 
retailer obtained these from Frigidaire. Ex. No. 4170 shows the 
Same pencilled-in list prices, as well as pencilled list prices 
Swit trade" identical to those in Ex. No. 4178 (for an earlier 
period). 


Gu Evidence Pertaining To Appellee cmiaieog ome 
Maytag West Coast: 


(It was conceded that Maytag West Coast was the wholly- 
owned distributing arm of Maytag, (R. 1915), thus all references 
here to "Maytag" or "appellee" include both, unless otherwise 
specified.) 

i The Court excluded Pl. Ex. for Id. No. 565, show- 
ing that Maytag directed appellants not to advertise Maytag 
appliances with prices listed in such advertisements. This 
Exhibit was objected to for lack of foundation, which objection 
Was sustained. (Tr. 3341-3343). 

a.eEx. Now 565° ise hand-written memorandum on 
Maytag letterhead Shahi to Manfree by Mr. Fenn Wilson of Maytag 
West Coast, Menor! 2ing appellant to receive Mayra adveruis sing 
Bredits on the condition that "no wiese: would be shown on ap- 
pellants' advertising of Maytag products. 

2. The Court denied appellants' offer of the testi- 
mony of Mr. Bernard Freeman that he had been told by Mr. J. T. 
Mitchel, Regional Manager of Maytag West Coast, that his company 
would no longer sell products to Manfree, because it was no 


longer going to sell to discount stores in San Francisco due to 
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eechange in its policies. 

Appellants began introduction of this testimony at Tr. 
6059; however, previously appellee had objected to any evidence 
relating to Maytag or Maytag West Coast prior to April 9, 1959, 
based on appellants’ answer to Maytag Interrogatory No. 9 (ap- 
pellee's ee Besatory appears at R. 728, 731; appellants' answer 


me Re. 958, 961), stating, in part: 


amowem tO MGervOogace sys Onme.: 


(a) The conspiracy to which Maytag be- 
came a member on April 30, 1959 was com- 
menced prior to that time, and is known to 
plaintiffs to have existed in May 1957. 
Plaintiffs do not know of the existence of 
any formal agreement or contract evidencing 
the conspiracy. But it refers defendants 
to all agreements and contracts with the 
defendants in this action, including the 
price sheets given defendant retailers 
by the vendor defendants, franchise agree- 
ments with certain retail defendants, the 
purchase order with Hales for $10,848.49 
dated just prior to April, 1959 (in March) 


The Court then ruled as follows (Tr. 5784): 
MAl] right, all™testimony, then, wasen 
relation to acts and declarations of Maytag 
or its representatives prior to, was it, 
April 9, 1959 will be excluded." 
(See Tr. 5781-5785). 
Appellants' offer of the testimony concerning the 
Mitchel conversation was rejected by the Court, based on its rul- 
Memeaneve, because it took place prior to April 9, 1959. (See 
Tr. 5785-5788; 6059-6064). 
S. ~Tlne Count excluded Pl. Ex. fom Ids Ne. 4165, shoyv- 
ing written comments by representatives of Maytag West Coast 


concerning Manfree's written request to appellee in 1961, for 
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the right to buy Maytag products. 

When Ex. No. 4165 was offered, it was rejected by the 
Beurt until such time as “things are tied up” (Tr. 3354: see 
Tr. 3351-3354). It was offered again in connection with the tes- 
timony of Mr. Freeman, and was objected to as cumulative and 
without foundation, which objections were sustained. (Tr. 5791- 
72). 

a. Ex. No. 4165 is appellant's letter requesting 
product from Maytag West Coast sent in 1961, received by appel- 
lee, and containing a notation in handwriting that the letter 
Bieated appellants were discontinuing the "closed-door" policy, 
and Mefeering if the lawsuit was to continue. 

4. The Court excluded Pl. Ex. for Id. Nos. 1079 and 
1089, containing evidence that Maytag allowed special prices to 
mabe On Maytag appliances. Objectionsto these exhibits by ap- 
pellee as lacking foundation were sustained. (Tr. 1120-1122). 

a. Ex. Nos. 1079 and 1089 are appellee's in- 
voices noting that Maytag freezers were sold to Hale at "special 
prices". 

H. Material Portions Of The Deposition Of 
ine Deceased Offteoq On Apo Mla orm ian 
Alpine, Concerning Reasons Hor Retusals 


To Deal Given Him By Appellee And Co- 
ECenspirabcor Vendors), Were Excluded 


Defendants took the deposition of Mr. Alpine on 
Pacch 15-16, 1961; April 3-4-5, 1961; May 1-2, and May 3-4, 1961. 
mew worne died in February, 1962. (Tr. 6223). Initially, all 
appellees objected to the use of any part of Mr. Alpine's depo- 
' sition on the grounds that it was not complete; as various 
memoranda of his conversations with vendor representatives were 
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not produced by appellants until after defendants' motion for the 
production of them had been granted, after Mr. Alpine's death. 
(Tr. 5204; see 5196-5205). Also see the objections summarized 

in Motion to Suppress niseenaee Deposition of Mr. Arthur Alpine 
(R. 1325) and supporting Memorandum (R. 1326). The Court's 
initial ruling was as follows: 


“THE COURT: Those portions which were 
dependent upon assistance of the Court for 
the purpose of getting memos as to which 
some cross-examination may have been needed 
or required, I would be disposed not to 
Permit Gat..." (Dee 5200) 


Appellees' further objections to the deposition, on the 
ground of lack of opportunity to cross-examine the deponent con- 
cerning the memoranda, and further objections as to relevancy 
and hearsay, were interposed (Tr. 6213-6233). The Court ob- 
served at this time: | 


«..-- In other words, while I am sat- 
isfied that under the applicable law it 
is proper for me to permit the reading of 
mime deposition of Mr. Alpine, I “do so only 
provided that there are proper safeguards 
which guarantee a fairness in the presen- 
tation and an opportunity to cross-examine 
with relation to matters that may not have 
been completed and as to which there was 
no cross-examination...." (Tr. 6125) 


= 
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THE COURT: “Ally right, “then iam 
going to rule that I am not going to per- 
mit testimony with relation to conversa- 
tions as to which a memorandum was made by 
the witness at the time. Any other con- 
versations will go in."" (Tr. 6224-6225) 


See, also, Tr. 6229-6230. 
At a further hearing, appellees once again interposed 
their objections to the testimony on the grounds of their failure 
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to have cross-examination of the deponent upon the memoranda. 
(Tr. 6245-6247, 6250-6251; see Tr. 6243-6279). The Court pro- 
ceeded to reject testimony of all conversations where such 
memoranda were involved. (Tx. 6253-6277). \Themeatter, Fene 
following colloquy between the Court and counsel for appellants 
took place:. 

"MR. KEITH: Your Honor, I believe 
that after these rulings we would with- 
draw--rather, not read any portion of the 
deposition of Mr. Alpine. 

"THE COURT: Well, that is about what 
I waS going to ask you, Mr. Keith, in 
WEew Of the rulings of the Goeurt, Li you 
want to read any further portions of the 
deposition. 

“MR. KEITH: Of course the record will 
show that we believe this prejudicial to 


the plaintiffs' case. 


"THE COURT: Yes, the record will so 
sinew." AtTr. 6277) 


The excluded deposition testimony of Mr. Alpine is 

Summarized as follows: 
a. Conversations with representatives of G.E.: 

Alpine had a luncheon meeting with My. Bernard Meseth of G.E., 
attended by Mr. Bernard Freeman and Mr. Williamson of Manfree, 
where Alpine offered to buy five ee a: On Gpenerchencieer 
Meseth replied that he could not sell such products to appel- - 
fants at that time, because of pressure from his other accounts, 
and because of the G.E. "dealer structureship." When Alpine 
Said this left him no alternative but to transship, Meseth asked 
him not to do so, and said he would give a definite answer 
Within thirty days. When Alpine subsequently called Meseth, 
fhe latter replied that the situation was unchanged. (See 
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Be Ssition, Me, “evo tol? Sce lr. 6253-6254; Pl. EX. ror Id .=Noace 
503-A, 503-B, and 508.) 

b. Conversations with representatives of appel- 
lee Maytag: Alpine recalled several conversations with Mr. 
Mitchel, from Maytag West Coast. At first, (when Manfree had 
Maytag products) Mitchel told him appellants were considered one 
meayeag S better Northern California accounts. At a later 
conversation, Mitchell told him that Maytag had had a "change of 
policy” and that it would not be able to sell to appellants any- 
more. (Deposition testimony, Tr. 235-238; see Tr. 6257, and 
Pl. EX. fom Id. Nos. 557 and @556.) 

c. Conversations with representatives of 
Frigidaire: Mr. Alpine recalled having a conversation with 
Mr. John Shaw of Frigidaire at appellants' premises where Alpine 
asked for the complete Frigidaire line and said he was ready to 
order a carload of such products. Shaw replied that Frigidaire 
thought they might go into the business of selling to discount 
Beeres, aS Frigidaire felt it should have 25% of the local mar- 
met but did not, and selling to discount stores might be the 
Way to get such market share; however, Manfree was never able to 
obtain Frigidaire products. (See depeeuciren testimony Tr. 21l1l- 
212; 431-436; and see Tr. 6255-6256, 6268; and Pl. Ex. for Id. 
Nos. 484, 485, and 489.) 

d. Conversations with representatives of 
California Electric: Alpine recalled a conversation with John 
Muntain, where Muntain told him that he was receiving pressure 
from his bosses because California Electric was selling to 
Manfree, as his bosses in turn were receiving pressure from 


XXXV 


"their Mission (Street) accounts." (Deposition testimony Tr. 
279-280). He testified that Mr. Muntain also repeatedly turned 
Gown appellants' requests for co-operative advertising funds in 
order to advertise Philco products (Deposition testimony Tr. 
418). After appellants sent a letter dated June 24, 1960 ES 
appellee requesting permission to purchase Pala dere) appliances, 
Alpine recalled that Mr. Weaver, from California Electric, called 
and asked him if he wanted to purchase a carload of merchandise. 
When Alpine said “yes," Weaver replied that his company didn't 
have enough merchandise, nor would appellants be able to get 
"carload prices" on it. (Deposition testimony, Tr. 569-573). 
Also, see Tr. 6261, 6264-6267, 6271-6274: and Pl. Ex. for Lda: 
Nes. 1776, 1777 and 1778.) | 

e. Conversation with) bepresenitatl vecsouseema. 
Warner: Alpine testified concerning a meeting with a man iden- 
tified as a representative from Borg-Warner Credit Corporation 
in 1957, where he asked him to try to get co-conspirator 
Mem@eascer, the Borg-Warner distributor, to sell to appellants. 
(Deposition testimony, Tr. eee LSS alSsO, Gee We. 6234-c225))) | 

£. Conversations with representatives of 
Graybar: Alpine recalled a conversation with either Ray Dickson 
Sreekeod Hall, representing Graybar, at the appellants' premises, 
where the Graybar man noted that his company had not had success 
selling Hotpoint products to the major retailers, so, having. 
nothing to lose, they were going to sell Hotpoint products to 
discount houses. He later had a conversation with Mr. Mayben, 
Sales Manager for Graybar in October, 1958, also at the store 
premises, when Mr. Mayben told him that Graybar would no longer 
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sell Hotpoint appliances to Manfree, because Graybar was going 
eee, tO sell to major retailers, “and it “dadn" t belteve it could 
penetrate this market as long as it sold to discount houses. 
(Deposition testimony, Tr. 244-249; see Pl. Ex. for Id. Nos. 498 
and 500.) 

Gg. Conversations When) Secbese mec Cc eme = 
Lancaster: Alpine recalled numerous penvereone with Mr. Jack 
Meechell from Lancaster, in the period May, 1957 to October, 
1957. Fifteen to twenty days before Lancaster stopped selling 
to Manfree,. Mitchell told him that the Manfree account wasn't 
worth keeping and "jeopardizing" his other accounts. (Deposi- 
tion testimony, Tr. 216-219). Alpine also asked Mr. Al Schmidt, 
who was selling radios for Lancaster, and attempting to sell 
such products to another concessionaire of U.S.E., if Schmidt 
would attempt to regain the Motorola television line for Manfree 
from Lancaster; and that Schmidt promised on several occasions 
that he would try to do so. (Deposition testimony, Tr. 265- 
Po7.) He also recalled that Se oereel refused to provide co- 
operative advertising money “eorianiree, vaeie Mnicaeter was 
selling products to appellant, because Mitchell stated that his 
company apa not want any U.S.E. Hewseaber Sager cients of such 
products. (Deposition testimony, Tr. 416-417). See, also, 
femmes, C261, 6264-6267; and Pl. Ex. tor Id. No. 550. 

h. Conversations with representatives of Meyer: 
Alpine testified that Mr. Jack Smith came to appellants' store 
in the summer of 1957, stated that he was selling the R.C.A. line 
for Meyer, that he had just come from the Los Angeles area, and 
could not understand why Manfree could not obtain the R.C.A. line, 
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as "everyone had it" in Los Angeles. He assured Alpine that he 
would get the R.C.A. line for ian FE ee (Deposition testimony, 
253-255.) Mr. Alpine also received notice from Mr. Herb Wolff, 
an employee of Manfree, that in January, 1960, Heyer gave the 
R.C.A. radio line to another U.S.E. concessionaire, and told 
Wolff they were interested in seeing the results of that move, 
and were sure that in six months appellants would SSS (ele com- 
plete R.C.A. line of products. (Deposition testimony, 267-268). 
He also had a conversation with Mr. Erickson Of Meyer, when he 
asked Erickson for a franchise for the R.C.A. electronics line, 
and for co-operative advertising funds for newspaper xaeeeeiee 
ing. Erickson replied that this request would be sent to the 
"proper parties." Alpine heard nothing further. (peneettaen 
testimony, 278-279). See, also, Tr. 6260-6261; and Pl. Ex. for 
Id. Nos. 1683, 1684, 1685 and 1686. 


i. Huncther Substantial and Materia benviaence 


Showing Establishment Of A Conspiracy 
Between The Appel tecevAndlCo- e onse mace lr 


Retailers, Distributors, and Manufacturers 


To Control Market Entry In The Retailing 
Of The Subject Produce) In (San Pranciisco, 


Was Excluded,or Not Applied 
1. The Court refused to apply the testimony of Mr. B. 


Freeman, relating the reasons given him by Mr. Jack Mitchell of 
co-conspirator Lancaster, as to why Lancaster would not sell 
Norge appliances to appellant Manfree. Mr. Freeman's testimony 
appears at Tr. 5804-5809; objections to such testimony were made 
that it was hearsay, lacked foundation, and that no connection 
or relevancy was shown. (See Tr. 5804-5805). The Court ruled 


as follows: 
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"THE COURT: Ladies and gentlemen, with 

relation to conversations with Mr. Mitchell, 

the same principle I indicated to you pre- 

viously will apply. I will permit these 

conversations with Mr. Mitchell. They may 

be hearsay in character, and whether or not 

they are admissible will depend on such 

further rulings as the Court may make later 

in the trial or at the close of the Plaintiff's 

Gace." (Tr. 5805). 

In its Memorandum Opinion, the Court’ indicated that it 
would not apply this testimony against appellees Borg-Warner or 
Norge Sales (or any of the appellees). (R. 1912, 1963-1964). 

a. Mr. Freeman testified that he knew Mr. Jack 
Mitchell as a Norge product salesman in charge of the territory 
including appellants' store, for co-conspirator Lancaster. 
Mr. Freeman recalled several meetings with Mr. Mitchell con- 
cerning the sale of Norge products by Manfree: at one of these, 
he requested Mitchell to give Manfree advertising money for 
Norge products, and was turned down. (Tr. 5807). In September 
or October of 1957, after making many phone calls requesting 
Me. Mitcheli to come by and discuss the sale of products, 
Mr. Mitchell met with Mr. Freeman and Mr. Williamson (an em- 
ployee of Manfree), at which time Freeman asked Mitchell why he 
Mimi ceplied to the telephone calls, and why he hadn't re- 
Bponded to orders sent over the telephone by Williamson to 
Lancaster for Norge appliances. Mr. Mitchell replied that 
hancaster would no longer sell appliances to Manfree, because 
Lancaster had been subjected to pressure from co-conspirator Hale 
not to sell to appellants, and that if Lancaster did so, Hale 
would not buy Norge appliances from Lancaster. He also described 


a meeting of Lancaster officials, at which Mr. W. J. Lancaster 
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stated that his company would no longer sell to appellants. 
(Tr. 5808-5809). 

e. Whe Count exeluded the testimony of Mi. Mamwinepenjnd 
of Manfree concerning the refusals of certain vendor co-conspir- 
ators to deal with appellants. 

Objections to such testimony of a conversation with 
Mr. Newby, a sales manager for co-conspirator Westinghouse, were 
objected to as being irrelevant; and the Court excluded the 
testimony on the grounds of lack of foundation (Tr. 5624-5630; 
Bee Te. 5539-5540, and Tr. 5553-5554.) 

Mr. Boyd's testimony concerning a conversation with 
feeeetelcon, Of co-conspirator Meyer, was Objected to as being 
hearsay, and lacking a showing of authority on behalf of the 
declarant to bind his principal, which objections were sustained 
ites o0l-5607; see Tr. 5541-5542, 5538-5543, and 5556-5557). 

a. Boyd's testimony was that he requested the 
Westinghouse line from Mr. Newby after Westinghouse had re- 
ceived Manfree's letter of request. Newby replied he could not 
alithorize such sales as it "wasn't his decision". The testimony 
concerning his conversation with Erickson was to the effect that 
he met Erickson at a Meyer "Trade Show" to which appellants had 
been invited, and requested the Whirlpool and R.G.A. lines, buck 
was told by Erickson that "no one was there” who could "take an 
order" from appellants. 

ea thne Court excluded Pll. Bx. for Iladg@iiiec. 757, 723, 769 
and 790, containing evidence that co-conspirator Meyer investi- 
gated the sources of R.C.A. television sets being sold by dis- 
e0unt stores in Northern California. These Exhibits were 
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ybjected to as being hearsay, and lacking relevancy and foundation, 
yhich objections were sustained (TR. 1019-1023; 4501-4503; 4924-4925 

a. Ex. No. 787 is a Meyer intra-company letter 
Becén IManaging agents (March, 1957), questioning whether Meyer 
should sell R.C.A.-Victor television sets to "Wilson's" in Sacrament 
tho the letter notes owns a discount store in Northern California. 

b. Ex. No. 788 is an inter-office memorandum dated 
January, 1958, requesting a report of the sources of R.C.A. tele- 
msions being sold at "C.B.S. in Concord", California; noting that 
-his discount store could obtain such products by transshipping; 
suggesting that this store sold under a different name with deliv- 
aries being made to avoid detection. 

c. Ex. No. 789 is a Meyer memorandum from its vice- 
xresident to all district managers, requiring reports of all "card- 
‘ype operations", with listing of nationally-known brands of appli- 
inces and televisions carried by such discount stores. | 

Gee tee NO, 790 a6 "a Wietoxaadun dated September, 1958 
sbserving that "Wilson's" (a, above) ,. was going to take over"C.B.S. 
n peaeera" , and would undoubtedly ship R.C.A. goods there een 
jacramento. It also notes the opening of the "You Save" discount 
store in San Mateo, directing an investigation by Meyer to find 
ut what merchandise it was Carrying, (noting the store had request 
2.C.A.-Victor and Whirlpool products jm 

4, The Court excluded evidence that co-conspirator 
Vestinghouse believed that it could not sell to both large de- 

Be rent stores and discount stores in San Francisco at the same 


time; and that co-conspirator Macy's had requested that there be no 


[ee I a aaa i a 
Be Court rejected thevofier of Msncot ef the teshineny 
Gt Mx. Giemideneen, District Manager of Westinghouse, following ob- 
yeetions on the grounds of irrelevancy, hearsay, and calling for 
an opinion and conclusion. (Tr. 6163, 6176-6177; see Tr. 6127- 
6133). The Court also excluded Pl. Ex. for Id. Nos. 352(A-B), 
479, 480 and 481, pertaining to the same subject matters. The 


grounds of objection and the transcript references are: 


Exhibit Objection Ruling 
481 hearsay, irrelevant, no ie. Gate 
foundation (Tr. 6147-6148) (sufficien 
Same (Tr. 6149-6152) foundation 
479, 480, hearsay, irrelevant (Tr. 6152- mir, G1i5e 
eZ ose) 


a. Mr. Hangauer would have testified that when 
he came to San Francisco as General Manager for Westinghouse, 
from market conditions it was apparent to him that he could not 
sell his company's products to large specialty appliance, depart 
ment, and furniture stores, if Westinghouse sold Sebauces to the 
discount stores. 

| b. Ex. No. 352 is a Westinghouse memorandum date 
October, 1962, as a report from Hangauer to the "Regional Manage 
mentioning complaints from Macy's and other large retailers abou 
fe efestinghouse prices, and reporting statements from retailers 
that they cannot compete on many wedeinenoues products. 

Ex. No. 479 is a similar memorandum dated Awetens, 
1962, noting comparative G.E., Frigidaire, and Norge prices, and 
mentioning co-conspirators Macy's and Lachman Bros. as "Key ac- 


€@0mes', and further noting that neither Frigidaire nor G.E. 
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had cancelled G.E.M. (a discount store) when the latter brought 
ReeeA. products: in from San Jose for its San Francisco store 
Opening; stating that an R.C.A. representative told him that one 
Geatdn'’t sell to discounters and still obtain coopexation from 
"key and large T. V. outlets". 

Ex. No. 480 is a similar memorandum, dated October, 
1962, reporting that in San Francisco, the major appliance busi- 
ness was dominated by such "Specialty houses" as Hale, but 
noting a T. V. sales trend toward "discount houses". 

EX. No. 481 is a similar@report Of&@May, 1962) 1eeort— 
ing that Westinghouse was openly and actively promoting discount 
houses in Santa Clara, San Mateo, and San Francisco Counties, 
but had taken the position that it was going to do business with 
emmeeccounts", and limit its distribution to this kind” of 
store, while realizing that under such circumstances, Westinghou 
would have to decide "which way to go". 

5. The Court excluded the efferent ceimons- ome mer 
Marvin Boyd concerning Manfree's attempts to obtain major appli- 
ances from Southern California sources. When this testimony was 
Offered, it was objected to as naseeee and immaterial, and after 
the- testimony was permitted over such objection, it was stricken 
joy the Court as hearsay. (Tr. 5569-5571). 

a. The stricken testimony was that Mr. Boyd had 
attempted to obtain Hotpoint products from a discount store in 
Los Angeles, because of Manfree's inability toeget such products 
pLecally. 

Gree UmesGoure exelucecd se idence sanamecere! ice “and 
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co-conspirator venaors sola thelr Major applitances and tele- 
vision sets to other discount stores in Northern California, 
situated outside of San Francisco. 

The Court refused to permit appellants to interro- 
gate the witness Mr. Mayben, Peutesoteeee of co-conspimator 
Graybar (distributor of Hotpoint) concerning CONnVersaticns with 
Hotpoint representatives relative to cecum White Front 
Discount Stores for Hotpoint goods. (Tr. 3199-3202). 

The Court also excluded PL. Ex. for Id. Nos. 4079, 
4080, 4082, 4083, 4084, 4085, 4108, 4266, and 5052, velatmmg to 
the same subject matter. The grounds for objection and tran- 


script references are: 


Exhibit Objections Ruling 
4266, 5052 irrelevant (Tr. 5457) Tre. 5457 
4084 irrelevant, no foundation Rr. 2iHKS9 
(Tr. 2781-2789) 
4085 Tr. 2859-2861 
(Court's own 
motion ) 


4079, 4080, hearsay, irrelevant (Tr. 2623- Tr. 2630. (founda 
4082, 4083, 2630) — tion established 
4108 
a. Ex. Nos. 4079, 4080, 4082, 4083, and 4108 are 
monthly sales reports for the periods 1963-1964, showing con- | 
tinual, substantial sales by Lancaster of Norge appliances to 
the White Front Discount Stores in the San Francisco Bay Area, 
and a Lancaster desk "order card" showing various discount store 
in the San Francisco Bay Area (outside of San Francisco proper) 
as being customers for Norge products. | 


b. Ex. Nos. 4084 and 4085 are, respectively, 
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reports OF hancCaster sates Or Norge appllances (L1I70U, LIOL) ana 
Lancaster sales of Motorola appliances to "WASCO", a small retail 
the.San Francisco Bay Area, opened by Manfree's ex-manager. 

c. Ex. Nos. 4266 and 5052 (A-B) are, respectively 
a Hotpoint district salesman's report showing unit sales to the | 
G.E.M. meesunt stores in the Bay Area (1962 and 1963) and a 
Hotpoint "request for new customer record" eae as to San 
Francisco Bay Area White Front Discount Stores. 

7. The Court excluded evidence of appellants' written 
request for major appliances and television sets sent to the 
vendor mepoiniees and co-conspirators, and their refusals deal 
with Pee eiants:, as offered in Pl. EX. fom Id. Mess 54375 lo72, 
L792, 1714, io 1756,) 1757, 1758, 1759, L7oiyeivie?, igs, 

1774, 1815, 1816, 1840, 3049 and 3071. 

These various Exhibits consist of letters sent by ap- 
pellants in June and July, 1960, to the various vendors of the 
products concerned, requesting Epa Manfree be supplied with 
these products; and the written responses received from certain 
aoe ese vendors. The Gqmounds for epyiceeies ant eeons canary 


references are: 


Exhibit Objection Ruling 


548 irrelevant, no foun- Tr. 4454 
dation (Tr. 4451-4454) 
1691 no foundation (Tr. 6114- Tr. 6116 
6116) . 
#702, 1774, irrelevant (Tr. 5969- Tr. 5970 
1840 5970) 
1714 no foundation, irrelevant Mire ules O 


(Tr. 5144-5150) 
(Stipulated to be authentic: 
Tr. 5114) 


Soy. 


Eo pit Objection Ruling 


m759, 1760, no foundation, ivreWe- WUie 3/515) FAS) 
H7ol, 1762 Vane (Tr. 5977=39783) 
S049, 3071 no foundation, irrelle— ‘ieee Syotsis) 
vant (Tr. 5592-5598) 
meus, 1816, same (Tr. 5978-5979) Tie. 5979 
ed / 
773 hearsay, self-serving, ic. 2623 


irrelevant (Tr. 2621-2623) 

a. Ex. Nos. 1702, 1774, ana” 1e46 concern aprel 
jdants' letter request to the Cezan Co., a Los Angeles distribu- 
tor, requesting all lines; its reply referring appellants to 
Memeaster; and a letter from R.C.A.-Victor Distributing Company 
of Los Angeles to Mr. Freeman (in response to appellants' letter 
request), stating that it did not sell to retailers in Northern 
California. 

b. Ex. No. 548 is appellants' letter stating tha 
they had commenced an "open-door" policy, and requesting Hotpoin 
appliances from co-conspirator Graybar (October, 1961). 

Cee NO. oS Jamies a letter dated July, 1960, 
from bine to the National sues Manager, appellee R.C.A., 
fmeqmesting the R.C.A. line of products. 

de Ex. Now ob7I4@ is a letter in Sevtember, i250, 
from an officer of Whirlpool to co-conspirator Meyer, forwarding 
appellants' letter request for Whirlpool products, sent to 
Whirlpool. 

@. “Ex. Nos. 1759, 1760, 176, Samad 762 Consist 
One ee ants: Netrerauor July, L960, and =Sseeeenser, 1961, to 
So-conspirator Motorola, requesting products; and the replies 
meemmorfrueers of that factory to appellants, referring them to 
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me Local distributor. 

£. Ex. Nos.” Sls, eke; and PSilyweoncwee ot 
eeeeliants’ letters of July, 1960 and September, “1961 to co- 
conspirator Westinghouse, requesting the Westinghouse line of 
mioaucts. 

g. Ex. Nos. 3049 and 3071 are, respectively, 
meeetllants’ letter of July, 1960 to co-conspirator Sylvania, re- 
questing authority to order Sylvania's products by carload lots; 
weemretter Of July, 1960 to co-conspirator Basterd, requcsitide 
the Zenith line of products. 

h. Ex. No. 1773 is appellants' letter of 
November, 1963 to Norge Sales, requesting the Norge line (Pl. 
Ex. No. 1775 is the reply by appellee's Stcoeneae 

8. The Court excluded evidence showing that certain 
vendor appellees and co-conspirators sold small appliances to 
Memmmece ANd other departments of appellant U.S VE., during tne 
Same period of time they were refusing to sell major household 
Mpoerences and television sets to Manfree, in excluding Pl. Ex. 
for Id. Nos. 5117 and Fide, and ene offer Of preot of thie cage 
timony of Mr. Bernard Freeman concerning this situation. 

Mir Freeman's testimony was offered at Tr. 5857-5859, 
and 5863-5866. The Court rejected the offer (for irrelevancy 
and lack of foundation). (Tr. 5865-5866). Ex. Nos. 5117 and 
5118 were Boeeee to as being without foundation and immaterial, 
which were sustained (Tr. 6559-6601). 

a. Mr. Freeman's proposed testimony was that 
Manfree, and Camrose (another U.S.E. concessionaire) were ob- 
taining vacuum cleaners and radios from Lancaster while that 
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PeStrabueOr was refusing to sell the Subject products to Manfree 
feevell as the further testimony wn other lines: of small appli- 
pieces Deing obtained, during the period of boycott. 

b. Ex. Nos. 5117 and 5118 are studies prepared 
by appellants showing the purchases of small appliances by con- 
cessionairée Camrose from co-conspirators Graybar and Westinghous 
ememappellee G.E., during the periods 1958 to 1961, and 1957 to 
1964. 

9. The Court excluded written evidence of attendance 
fees Celailer co-conspirators at meetings in Sen Freneusce 
concerning advertising rules to be established by them anda 
Betect group of other retail stores: and that Mr. Schreck, an 
officer of Sterling who attended such meetings, approached rep- 
resentatives of the San Francisco Call Bulletin newspaper to have 
it cease accepting appellants' advertising. This evidence is 
Bemereened in Pl. Ex. for Id. Nos. 453, 384, 390, 391, 392-45 
Boe, 400, 403 and 404. The grounds of objection and tran— 


script references are: 


Exhibit Objection | Ruling 


384 Te, 302-363 s0eoure 


wrong witness) 


hearsay, irrelevant, 


MO f£OuUNcaetlOnm ee laco— Die 5 o9 
1599) 
same (Tr. 6595-6596) igen G56 

390 hearsay, irrelevant (ir. 383— ie soc 
386) 

. 391 samen tr. Locs—5c6) ere 1586 

same (9. 2323-2325) ee 2325 

400 Meassey, trrelevane a Eres 2a 234 3( M0 
2343) fmeumada tion) 
iveclevant (Tr... 6595-6559) tien 6599 


Sy 


Pega ot Objection Ruling 


453 irrelevant (Tr. 380-382) Tr. 382 
AOS Me. LIS6—15 7 
(cumulative) 
hearsay, Lcrelevant, no foun. BMS ay 
Gatien Clr. ia 
same (Tr. 4931-4935) Tr. 4935 
404 | Tr. 5694 
(cumulative) 


a. Ex. No. 453 is a letter dated February 9, 195° 
to the Better Business Bureau of San Pranetees C BeBe. eon 
MiewesaniLord of Hale stating that San Francisco retailers must 
fesmety check out all "comparative price" claims made in retail 
advertising, and noting that Hale was going to discontinue such 
practices (complaints had been made to the B.B.B. by other 
retailers.) 

b. Ex. No. 384 are minutes Of a Bee. Bo meccing 
in November, 1958, containing definitions and explanations of 
forerous Dricing terms, including "comparative privee”" and “deecp— 
tive comparative", to be used by all San Francisco retailers in 
following the proposed B.B.B. advertising code. 

ec. Ex. No. 390 iS a B.B.B. memoxandum daved 
Peemmary, 1959, to members of the "Home Furnishing Advertising 
Committee" (representatives of co-conspirators Lachman Bros., 
Macy's, and Redlick) enclosing a sample letter to be sent to all 
San Francisco retail advertisers concerning “standards of prac- 
tice" to be adopted by the local home furnishings retail industry} 

qd. Ex. No. 391 2S a Netbter of Wiewen, £959 £o 
Mmeeeeealick, of co-conspirator Redlick, concerning the matters 
@eeeussed in Ex. No. 390, with a copy of the "standards" attachec 


oe bale 


ee Ex. NO. SU27>haeo o.5. 5, Vomeer domo cm cn - 
Meo, to Mr. Lachman of co-conspirator Lachman Bros., as chaixr— 
Man of the advisory committee, forwarding a letter of complaint 
to Sterling about its advertising, and referring to similar | 
advertising copy by Lachman Bros. that transgressed the pro- 
posed code. 

£. Ex. Nos. 393 and 393{A, B) consist of corre— 
eemaence from B.B.B. dated May, 1959, to Me. Seneec<, oF co 
conspirator Sterling, and enclosing a copy of newspaper 
advertising by Sterling showing a "price differential" which 
WwaS against the proposed advertising code. 

g. Ex. No. 400 are the minutes of the B.B.B. 
Wadyisory committee" from its meeting of March 29, 1959, dis- 
cussing further the common advertising terms used by local 
meearlers, and criticizing the advertising of the manufacturers 
list price “which is not the prevailing retail price in this 
area." 

h. Ex. No. 403 is a letter daeedmuune oem tae 
penmeck Orvocer ming to Mir. "Sanrord,, tach with CO-CoOnspiraror 
Meyer, noting it was a pleasure to have had lunch with him? 

1. Ex. No. 404 1S "a voucher 2 Miveq youre hy 
Leary, a representative of the Sam Francisco News Calle pulleuvin, 
aiee@ag a Lunch on June 18, 1960 with Mr. Schreck and other rep- 
resentatives One TINS newspaper at the San Esaneuseomolymorce Club, 
@ecmoecr ling.” 

fo. IneweCoure Sxcluded ene testimony Oi MeeAgNuameiee urea 
| Semeermiing a statement to him by a representative of the San 
Francisco News Call Bulletin reporting that representatives of 
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Me-conspirator retail stores had requested that newspaper to 
cease accepting appellant U.S.E.'s advertising. 

The offer of this testimony appears at Tr. 2123-2135. 
Objections were made to this testimony as being hearsay, and as 
being of statements made by a representative Of a party not 
named as a co-conspirator, which objections were sustained 
Wie 2125-2134). 

a. The proposed testimony was that Mr. Mittelman 
had been told by Mr. Wilcox, an advertising representative for 
@femeail-Bulletin, that U.S.E. advertising could met be aceepted 
because of pressure put on the newspaper to reject discount. 
store advertising, by the established retail stores in San 
Francisco who advertised in the paper. 

lL. The Court excluded evidence that appellee and co- 
conspirator manufacturers who were members of N.E.M.A., adopted 
common programs with respect to definitions of and statistical 
reporting of sales information as to discount stores, in ex- 
emecdtag PH. Ex. for Td. Nos. 2093 (A,C-E), 2094 (A,C-M), 

Pee (A,F-G), 3003, and 3010. 

Appellants’ offer of proof concernimemehe evidencerzce— 
Heazrimg to activities of N.E.M.A. appear at Tr. 6457-6470. 
Objections were made to this evidence as being hearsay, and 
mw Penout foumdation and relevancy (fr. C466). Siise Courke held 
miwemcuch evidence was not relevant (Tr. 646/,76470). 

a. Ex. Nos. 2093 and 2094 are N.E-M.A. minutes 
of the meetings of the Board of Directors of the Consumers 
Pioducts Division (October, 1961, and October, 1962, respec- 
tively). Ex. No. 2093 discusses the "new phenomenon" of "mass 


Us 


retailing", which use appliances as a "come-on" for other mer- 
Sm@andise, noting that as the industry "shares" all individual 
new manufacturing techniques, the members should share all 
@evelopments in "advancements in distribution” (immediately 
after discussing discount houses), and recommends that the 
Association make studies of such new developments. 

Ex. No. 2094 notes that the Association decided to 
mie. che information from its statistical reporting Gf Sales 
Peogram to N.E.M.A. members only; discusses a proposed letter 
PeomeN-.&-M.A. to all “mass merchandisers" to obtain from nen 
the final destination of all appliances shipped to their out- 
lets {to secure more information from this type of retailer to 
meuemrntO the Association's county—-by-county statistical sales 
analysis); deciding that each individual member should have its 
epeenoutors obtain this information. 

b. Ex. No. 2095 are mMinwtes Of ane 2 e cul 

Semmittee on county operations, statistical and market analysis, 
Gememwanuary, 1963, containing further discussion on the proposed 
letter from the Aeeoeietio: te ee merchandisers (see aboee) , 
deciding to have each member write its own letter to its dis- 
Penonieors to gather such infermation, LhUS “ElearinG Te see 
problem of getting accurate sales report LOG Nee. A. Stars ti — 
Sareecales analysis. 

ec. Ex. No. 3010 are the miueesmo: Special 
ieee. -A.H.L.M.A. Committee on “Dealer Classifications", of 
Memveny, 1962 (showing that G.E., Frigidaire, Westinghouse, 
Maytag, Hotpoint, Borg-Warner, and E.I.A. representatives were 
present), which discusses the need to improve industry 


pata 


CES EEE che Niet TEU oe A lh a ace eS Nd LN a NE ad ad 
dealers; noting that the development of information of Sales 

emer scOunt stores presents problems; recognizing the need for 
mee yw, individual sales report as to this partieubar type dealer 
in comparison to all others; and containing a long and extended 
Gefinition and description of discount stores and their history 
(noting that they emphasize "low prices"), and including an 
extensive listing of discount stores situated throughout the 
United States. 

12. The Court excluded evidence that statistical 
Piesamation prepared by N.E.M.A. and A.H.L.M.A] was not made 
available to those not a member of this trade association, in 
Peemuding PL. Ex. for Id. Nos. 2094 (A, C, N), 2097 (A, Fos) 
and 2098 (A, M). The Court's rulings on objections to this evi- 
dence are set out above; as well as a statement of the sub- 
Peamee Of SUCcCh exhibits, except for Ex. Nos. 2097 and 2098- 

a. Ex. No. 2098 are Minures Or Veiew mecca. 
Muciiversner Section of N.E.M.A., Of May, 1962, showing thae it 
voted to permit only Members Oleic section ee) loys e SNGICISE |) 160) 
Statistical sales information prepared by the Association. 

db. Ex. No. 2097 are minucesmcr eevee N Havin 
heaae of Directors, Consumer Products Division, of May, 1961, 
Setting out the change in N.E.M.A. policy that each section may 
exclude non-members from having access to the statistical sales 
MieermattOn:; and noting that this information tee the biggest 
advantage to N.E.M.A. membership. 

13. The Court also excluded evidence that the members 
Sales M.A. and A.H.L.M.A. exchanged information as to sales by 


alesis iene 


PercCeetlaccarication, in excluding Pl. Ex. for dl Nos. 2099 
eeeeG, 1, O), 3000 (A, M), 3004 (A, K), 3036 (AE=-AF), and 3024. 

Objections to such evidence as being hearsay and with- 
out foundation and relevancy (Tr. 6466) were sustained. (Tr. 
6467-6470). 

‘a. Ex. No. 2099 are minutes of the N.E.M.A. 

Market and Statistical Analysis Section, of February, 1961, not- 
itmemenat there was to be a quarterly report of dishwasher sales 
of all members, by factory price classification, and a report 
Bemmeamutacturcers’ total dollar amount of sales Classified by 
factory selling price, (defined by excluding certain uniform, 
agreed-upon cost anetnst) ta 

b. Ex. Nos. 3000°and 3004°%aremtre: Atco tie 
cal bulletins (1963, 1964) reporting domestic sales of various 
appliances classified by the manufacturers’ factory prices and 
by industry-standardized capacity ratings, (including sales to 
Seca outors and “direct dealers") utilizing a Uniform defini— 
Peemmort Manufacturers’ “factory price”. 

c. Ex. No. 3024 is an A.H.L.M.A. statistical ° 
meiycis Of factory sales by the manulactunera @eclling preecs, 
moe L959 , 

de EX. NO? 3036 1S%an AGH. Lovey ceucywpmemared 
meemene Association's Board of Directors in 1963, showing fac- 
mem yeoad Les classified by the manufacturers' selling prices, and 
the total amount and location of factoryelayemeomies:. 

1, ‘Mre Court also excluded evidereewrenace a repre 
Semeative of E.1L.A. (Blectrical Industry Association, Of which 
appellee R.C.A. is a member) attended N.E.M.A. meetings, and 
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TNat CNeLe were JjJOlLne MeetClngs OF NGM. ANG A.M. .M.AA., DY 
Peomarmq Pl. EX. for id..No. 3010. 

15. The Court excluded evidence that appellee tomes 
Warner, and other manufacturers of major apm deter- 
Mined not to approach the Federal Trade Commisision concerning a 
proposed advertising code to be promulgated by A.H.L.M.A., ane 
Peeing Pl. Ex. for Id. No. 3026. | 

Objections to Ex. No. 3026 were made on the grounds 
that it was hearsay and irrelevant, which were sustained (ie, 
3508-3509, 6475-6477). 

a. EX. No. 3026 is an A.H.EN.MIA. hettexr daved 
Weeeoer, 1959, to Mr. Bull of Norge Sales, cConeerning “tme 
Meeociation's proposed establishment of a voluntary code on 
advertising practices to be followed by the Home Laundry Industry 
Which would be designed to control dealer advertising "where 
meas problems exist", indicating a concern about “promotional 
Dimes’ Violations of the Robinson-Patman Act, and contains a 
Strong recommendation that the Association not approach the 
F.T.C. for review or Seprove los sue aucede: 

16. The Court excluded appellants’ studies showing 
mire taller co-conspirators — maintained the manufacturers' 
SeemmGtiaeecibutors' list prices as their "tag" prices on ee 
Subject products. 

These studies are Pl. EX. for Id. Nose lool-i5/76 
Gieme)- 1579-1681 (Lachman Bros.), and 1560 (Redlick). Exam- 
ination of appellants' expert witness who prepared such studies 
Mem@eaers at Tr. 6365-6402. Objections on lack of foundation 
Witte 6382, 6385) and relevancy (Tr. 6382, 6395) were sustained 


Ie 


Gir. G401-6402). 

7. Tee Court excluded appel lanes Studies Sheming 
fme dollar volume purchases by co-conspirator retailers of major 
feeteances and television sets from the co-conspirator and ap- 
Pemlbece vendors, in excluding Pl. Ex. for Id. Nos. 4334, 4336 and 
4340. 

Examination of appellants' expert witness concerning 
Gitemereparation of these studies appears at Tr. 6324-6335. Ex. 
Newmeos4 was objected to as being self-serving» Nearsay, sand 
Peaeeaout foundation or relevancy (Tr. 6329); the Court initially 
fer vyed ruling (Tr. 6335-6336) and then upheld he obj ecticn.c. 
(Tow 6358). Ex. Nos. 4336 and 4340 were subjected to the same 
objections (see Tr. 6360-6361), and the same ruling (Tr. 6361). 

18. The Court excluded appellants’ studies showing 
Se@eerative advertising credits allowed to Hale ana Other mera 
store co-conspirators, by the co-conspirator and appellee vendors 

This “emidence was contained in Plies al ce lece 
4335, 4337, 4339, 1491 and 1492. Appellants' expert witness was 
Phines ae length concerning the preparatueqmor ie. No. 4335 
Wie 324-6335, 6336-6358). The grounds of objection and tran— 


Script references are: 


Bes Oi t Oo eee venue | ; Ruling 
4335 irrelevant, prejudicial, WEG | nc. es! 
argumentative (Tr. 6365- 
6368) 
Mea, 4339 same sl, G39, 6358) iia. (ciel: 
io, 1492 hearsay, irrelevant, ieee > O4 


mo LOumcart.on (ir. 63265) 
wo] The Court excluded compari sonmevicence Of the 


eval 


with nationally advertised list prices of appellees R.C.A., and 
Peeeripool, in excluding Pl. Ex. for Id. Nos. 5064 and SC82. 

Objections to these exhibits as being hearsay, without 

foundation, and cumulative (Tr. 6588-6589) were sustained (Tr. 6! 

a. Ex. Nos. 5064 and 5082 are ~epmoduceren— so 
R.C.A., Whirlpool and Meyer price lists (comparitive), showing a 
most cases complete similarity between the distributor's suggest 
retail price, and that of the appellee manufacturers. 

20. The Court rejected Pl. Ex. for Ideics. VS50Cgemd ys, 
being a compilation of Manfree's sales and profits for the perio 
1957-1964. These exhibits were objected to as hearsay, lacking 
Memaeation, and without relevance, which were sustained, (Tr. 63 

21, The Court rejected appellants” Gi@om of ie. oor oe 
testimony of Mr. Sam Fractenberg, former officer of "Klor's, Inc 
(a retail store in competition OR Hale), showing that Hale ask 
G@istributor representatives to specify the names of retailers 
foreroecola products by such distributors in Samge@eancisco,menac 
his store was unable to obtain R.C. A. televismonme, Phd lcomeseo li. 
pmees, and other major appliance and Lelevienen lines Hyecre Gis 
@raers from Hale to the vendors selling such items. 

Upon appellants’ offer of this testumony (ir ces; 
5684), objections were made that it was hearsay, irrelevant and 
Beiagemity had not been established on the part Of Ehe witness to 
Sees for his purported principal (Tr. 5674), and that Mr. 
Fractenberg had not been listed as a poLentrteiee @emeas in appcl— 


ants' pre-trial pleadings. (Tr. 5677-5680; 5682). The Court 


ja 


a Se ee - Shp” Pi — fon — er a ae ee ee ee ee a ee ee fT NB a ee en ee eee Seer,” Ee, feu 24 


een listed as a potential witness, pursuant to pre-trial order 
(Tr. 5682-5683). This testimony was also offered as impeach- 
femme Of the testimony of Mr. Lau, a representative of G.E., but 
the Court denied that request (Tr. 5683-5684). 

a. The offered testimony would show that Mr. 
eterecnoerg had been a sales representative for Admizal appli 
ances until June, 1955, when he joined Klor's. While with 
Admiral, and calling upon Hale, he was repeatedly asked by Mr. 
imc a Vice-President, to name the other dealers selling Admira: 
products. While with Klor's, he asked Mr. Lau, a television 
Salesman for G.E., why oie could oe obtain G.E. televisions, 
and was informed by Lau that he had received notice that he was 
femeeo Sell such products to Klor's any longer. Ha attenpeing 
iemoocain R.C.A. televisions from Meyer, Mr. FPractenberq was tok 
elie. Henry; a Vice-President, that Meyer could no longer sell 
Such products to Klor's, but he refused to give a reason why. 

Mr. Fractenberg was told by Mr. Brolan, a Meyer television sales- 
feeeeehat his company did not want to sell to Klor's because 
Pewewadid not want it to have such products, and Meyer did net 
want to jeopardize their position with Hale. He would also tes- 
tify as to a luncheon meeting with Mr. Shuster (at the time a 
Sales Manager for a San Francisco distributor of Philco products} 
where Shuster asked that Klor’s give up the Philco line, because 
Pemeowned Said that it would not do business with the distributor 
as long as Klor's was selling Philco. When Mr. Fractenberg said 
that his store would not give up the line, he was told that 
feiss would no longer be able to obtain Philco products from 
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fmm Company, which in fact occurred. Mr. Fractenberg would fur 
ther testify that he was unable to obtain the Zenith, Emerson, 
emir ipool, and cther major lines of appliances, wumpder similar 
Circumstances, and that the Klor's store closed in January, 1957 
because of its inability to obtain the leading brands of major 
appliances (Tr. 5666-5672). 

22. The Court also excluded additional evidence con- 
Cerning the inability of Klor's to obtain major appliances and 
television sets due to directions to vendors from co-conspirator 
femee Ot to sell to that store. 

Appellants offered the deposition testimony of Mr. 
eeeege Klor, President of Klior's, Inc., from another lawsuit: 
(See Pl. Ex. for Id. No. 5025; Tr. 3973-3975). Bene Coeur. 
jected several offers of this testimony, apparently on the 
grounds that it was irrelevant. (See objection of appellee Borg 
Wememer on such grounds, at Tr. 5312.) Appellants’ offers and 
the Court's rulings appear at Tr. 3973-3975; 4343-4346; 4400- 
Ol and 5305-5313. See, also, Tr. 1537-1540. 

| ao Jew stbstance Of the offered testimony to be 
Given by Mr. George Klor was that his store, situated immedi- 
Ereewy adjacent to Hale's appliance store on Mission Streee in 
San Francisco, was selling small G.E. appliances, but could not 
ebtain major appliances; that he asked Mr. Lau, G.E. salesman 
(efewe-cctified in this case), if Klor's could obtain the full 
Eee ooliance line, upon which Mr. Lau replied that Klor's 
could not have such produces because Of: Hale; wane tnat bis Store 


Teemeever acle to obtain such products (Tr. 4343-4346). 
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THE TRIAL COURT REGNEOUSLY REFUSED TO 
APPLY EVIDENCE OF STATEMENTS AND ACTS 
OF REPRESENTATIVES OF ANAL PRED ER (OR 
CO-CONSPITRATOR AGAINS® iT, AND REEvoeD 
PO GIVE SUCH EVIDENCE PROSATIVE VALUE 


pa lite Coumeshmaeemeous ly Ru lee theat 
Appellees Were Not Boundeby eine 
Adverse Tescinony Of Their Emplovees: 


1. The error set out in specification V(A)(1) here- 
inabove is incorporated. The other rulings, and witnesses con- 
cerned are as follows: 

aoe. Ceontiler (hielo sahee Rapeee eisai ojse 
Peeen- for the entire State of California). Tr. 4645-4648, 4742. 
4750, and 4753-4754. 
. b. Mr. Brightbill (Field Sales Representative of 


R.C.A.). Tr. 4754, 4760-4761, 4799-4802. 


By pliner Coust EPrroncousiy hu veces 
Maveging Agencs Of Apollos ime 
Were Ne DToncer So Enploved Arai 
time Of Wetal, Were NOt Repeesomea- 


tives Of Adverse Parties Under 
Rule 43(b), And Prevented Impeach- 
Menor Hiese Witnesses: 
IY. Whe witnesses, involved, ancmene rulings thereon, 
are found as follows: 
a. Mr. Sanford, former General Manager, Applianc« 
Division, co-conspirator Hale (Tr. 504-507, 518-521); and former 
Vice-President, CO-COnSpirator Meyer (Tx ore) 
b. Mr. Satterfield, former Regional Sales Man- 
Seem co-conspirator Philco (Tr. 3586-3587, 3548-3551). 
c. Mr. Muntain, former salesman, appellee 
Semeeeornia Electric (Tr. 3932-3933, 39403 2o 
d. Mr. Lau, former sales counselor, appellee G.E, 


ise 


GC. Tie Coureg er roncovonsy Ruled. iets 
Cememin Wagknecsics Were Noe Hostile 


And Adverse To Appellants: 
1. The witnesses concerned, and the rulings of the. 
Court may be found, as follows: 
a. Mr. SChreck (TET 1651-1653) Yoesy_lesoe 
b. Mr. Tobin (Tr. 2205-2208, 2224-2233). 
@. Mr. Erickson (fe. 2eae)., 
d. Mr. Carlson (Tr. 4983-4984) 
Vit | 
THE TRIAL COURT COMMITTED PREIUD Tei 
ERROR IN DENYING APPELLANTS FULL SCOPE 
OF CROSS-EXAMINATION, OR REHABILITA- 
TION ON REBUTTAL, CONCERNING MATTERS 
RATSED BY APPELLEES IN THEIR EXAMINA- 
TION OF WITNESSES 
The witnesses concerned and the rulings of the Court 
eeeear aS follows: 
a. Mr. Sanford (Tr. 103/7=0ee) 
bo eMr. themas (Tew iosy oe 
CG. SMa. Tobin (Tre 2227-222 0nm 
d. Mr. Schreck (Tr. 1657-1659, 1773-1774; and 
see 1769-1770). 
e. Mr. Fuller (Tr. 1852, 1873-1876; see 1866- 
73) . . | 
£.goMr bad rd (Tr. 1981-19383, 41995-1996, 2021- 
2029; see 1965-1978). 
G- Me. Redlick (Tr. 2275-2295 0— 
hee Mae Mayoen (lic. 2290-3294, 27-3302; see 
e4e2-32/2, 3276-3285). | 
Cee ie SVE wne (ie 6 5 seem). 
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j. Mr. Muntain (Tr. 3939-3941). 
ie, oie. Macehic line gai] = 34m es 
1. Mc. Shaw (Tr. 4309, 4313, 4324-4325 s-e= 
4322). 
m. Mr. Bernard Freeman (Tr. 6055-6057; see G.E. 
fmemtert No. 8350, Tr. 6030-6036). 
AV Dilla 
THE TRIAL COURT COMMITTED PREJUDICIAL 
ERROR IN DENYING APPERIEANTS DIiseGvErs 
OF DOCUMENTS RELEVANT AND MATERIAL TO 


THE ISSUES IN-THES CASE, OR DIKE 
LEAD TO THE DISCOVERY OF SUCH EVIDENCE 


A. Tae Court Erromeoustly Denied Precies 


tion Of Documents Described In Items 
bO And ll Of PlaipeELits'  eiMotren Fes 


° An Order To Show Cause Why Documents 
Should Not Be Produced By Defendant 
Pragiudalre Salles eeme emai on. 


i. Appellants’ moving Papers appear cimeRee2 oye 
Ores Order at R. 419, 420; see Pre-Trial Heartne of Arpaia, 
ior. Tr. 2-7, 21-23). 

B. The Court Denied Plaintiffs! Motion 


For Anw@p¢ger Tovshow Causey 
Documents Should Not Be’ Produced 


By Defendant R.C.A. 
1. Appellants‘ moving papers appear at R. 323, the 
Court's order at R. 413, 414; see Pre-Trial Hearing of April 17, 
1964 (P. Tr. 25-84). 
€. The Court Denied Production Of Deeunencs 


Deserioca vin Trem ae8Or Flavin emm mcs 
Motion For The Production Cf Documents 


Ade@uessedulo Tiel Packory ele feneammecr. 
i; Appellanes* mMGtion, andythe eGescripreron Of the 


items demanded, appear at R. 422, 425. See Pre-Trial Hearing of 
pugwe: 7, 1964 (P. Tr. 88-90). 


Aer ae 
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Motion For The Production Of Documents 
Addressed To The Distributor Defendants. 


1. Appellants' moving papers, and the description of 
- the documents concerned, appear at R. 434, 437. See Pre-Trial 


Hearing of August 7, 1964 (P. Tr. 88-90). 


E. The Court Refused To Require Appellees 
G.B., Whirlpool, R.C.A. And Co-CGomepera— 


tor Hale To Answer Questions Nos. 2, 3, 
4, 5 and 6 of Plaintiffs' Interrogatories. 
1. These interrogatories asaeie at Re 625, the Court 
order at R. 671. See Pre-Trial Hearing of August 16, 1964 (P. 
Tr. 6-10). 
Dee The Court Denied Production Of Documents 


Described Under Items 20, 22(c)-(e), And 
27(£) Of Plaintiffs' Motion For The Pro- 


duction Of Documents Addressed To Factory 
Defendants. 
1. The description of these items appears at R. 745, 
750, 751-752. See, also, presieedl Hearing of December 30, 1964 
Wemeete. 109-113, 115, 116-119, 124-127, 174-182, 938); and of 


December 31, 1964 (P. Tr. 234-237, 247-248, and 256). 


G. The Court Refused To Require Appellees 


Gok, Whirlpool ane Real. Ouse meies 
Questions Nos. 1, 2, 3 and 6 Of SBMamnacifts: 


Second Interrogatories Addressed To All 
Defendants. 
1. The interrogatories appear at R. 790, 791, 792, and 
793. See Pre-Trial Hearing of December 30, 1964 (P. Tr. 197-200, 
B08=205). | 
| 1S 
THE TRIAL COURT PERMITTED A PREJUDI- 


CIAL ERROR IN TAXING CERTAIN ITEMS AS 
COSTS AGAINST APPELLANTS 


LxXiil 


